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Decision

1 The claimant’s appeal fails. The decision given by Leeds appeal tribunal under reference 007/06/0909 following a hearing on 26 March 2007 contains no error of law. Therefore that decision continues in effect.

Reasons

Introduction

2 The claimant appeals against the tribunal’s decision with the leave of Mrs Commissioner Jupp. Mrs Jupp has subsequently released the appeal to me for decision.

3 The tribunal upheld a decision of Leeds City Council (‘Leeds’), which was made on 9 August 2005 and notified to the claimant on 12 August. Leeds’ decision was that:

(a) from and including 29 June 1998, the claimant was not entitled to housing benefit for the property in which she lived;

(b) the claimant had been overpaid £23,642.75 in housing benefit for the period from 29 June 1998 to 7 March 2005; and that

(c) the whole of that overpayment was recoverable from the claimant.

4 The tribunal reached its decision following a long oral hearing at which the claimant, her daughter, and the man who is said to be the claimant’s landlord were present and gave evidence. At that stage, the claimant was represented by solicitors and counsel, although she appears to have conducted the appeal to the Commissioner without legal representation. For the sake of completeness, I record that I have not held an oral hearing of the appeal to the Commissioner. Both parties have been given the opportunity to request such a hearing; neither has done so, and I am satisfied that the appeal can properly be determined without a hearing.

5 This is a factually complex case involving a considerable amount of evidence, both written and oral. However, it is not necessary for me to go into the facts in detail: the summary in paragraphs 7, 8 and 10 below will suffice. That is because an appeal to the Commissioner can only succeed if the appellant can show that the tribunal has made an error of law. As long as the tribunal does not misapply the law, it is entitled to weigh the evidence about the facts as it sees fit and reach its own decision on the facts, without interference from the Commissioner. I am satisfied that no legal error has occurred in this case.

Background

6 The claimant was born in May 1940. Although nothing turns on the point, I record that, since 6 October 2003, her entitlement to benefit has been governed by the modified housing benefit scheme applicable to those over the age of 60 that was introduced on that date rather than under the unmodified scheme applicable to those of working age.

7 The claimant’s case is that she rents the property in which she lives from a man who sometimes calls himself (and to whom I will refer as) Mr S but whose real name is Mr C. The claimant’s name is ‘Mrs C’, she having changed it by deed poll so as to be the same as Mr S’s. The claimant first claimed housing benefit in July 1998 and was awarded that benefit from 29 June 1998 on the basis that her landlord was Mr S and that (at the time) she was liable to pay him a weekly rent of £80. She continued to receive benefit under successive renewal claims until 8 February 2005, when Leeds suspended payment because it had been informed that the claimant and Mr S were husband and wife. Both the claimant and Mr S were then interviewed under caution. Mr S did not reply to any of the questions he was asked other than to confirm his identity and, from time to time, to acknowledge that he had understood the questions that he was declining to answer. The claimant gave an account that is now known—and admitted—to have been false in a number of material respects. It is impossible to avoid the conclusion that the claimant deliberately lied to the investigating officers.
8 On 9 August 2005, at the conclusion of its investigation, Leeds decided that there were grounds to revise the decisions awarding the claimant housing benefit. The revised decision was that she was not—and had never been—entitled to that benefit and that a recoverable overpayment had arisen as set out above. Leeds made that decision because, in the light of the investigation, it took the view that the claimant’s tenancy was not on a commercial basis. In its written submission to the tribunal. Leeds also sought to support its decision on the additional bases that Mr S was the claimant’s partner (alternatively that he was her former partner and the property in which the claimant lived had previously been occupied by her and Mr S as partners) and that the tenancy was in any event created to take advantage of the housing benefit scheme.
9 If Leeds was correct about any of those points, the claimant was not entitled to housing benefit. That was because regulation 7 of the Housing Benefit (General) Regulations 1987 would apply, with the effect that the claimant’s entitlementto housing benefit fell to be assessed as if she were not liable to pay rent for her home.
10 The claimant appealed to the tribunal against Leeds’ decision. However, before the tribunal heard the appeal, there was a criminal trial before Leeds Crown Court at which Leeds prosecuted the claimant and Mr S for offences of obtaining money transfers by deception under section 15A of the Theft Act 1968. Both the claimant and Mr S were acquitted on the direction of the trial judge following a submission of no case to answer.

The tribunal’s decision

11 The appeal came before a tribunal consisting of a District Chairman on 26 March 2007 and its decision was issued on 30 March 2007. A lengthy and detailed statement of reasons was issued on the chairman’s own initiative on 13 April 2007. That statement explains that:

(a) the tribunal did not accept that the tenancy was uncommercial and therefore regulation 7(1)(a) did not apply; and

(b) the tribunal did not accept that the claimant and Mr S had not lived together at the property. The implications of that finding were that:

i) Mr S was not the claimant’s partner (a conclusion which would have required them to have been living together as husband and wife) so that regulation 7(1)(b) did not apply; and that

ii) even if Mr S was the claimant’s former partner, the property was not a ‘dwelling which [the couple] occupied before they ceased to be partners’ so that regulation 7(1)(c) did not apply either; but

(c) the tribunal did accept that the claimant’s tenancy had been created to take advantage of the housing benefit scheme so that regulation 7(1)(l) operated to exclude her from benefit.

Was the tribunal’s decision wrong in law?

12 Leeds does not accept the tribunal’s decision about commerciality but, unless the tribunal’s decision about the application of regulation 7(1)(l) was was legally incorrect, it is unnecessary for me to consider that issue. It is not disputed that, if an overpayment has occurred, it is recoverable from the claimant. Neither is there any issue as to amount of any recoverable overpayment.
13 The appeal therefore turns on whether the tribunal was legally correct to conclude that the claimant’s tenancy had been created to take advantage of the housing benefit scheme. What the tribunal said about the applicable law was as follows (at paragraph 21) :

‘… The phrase “to take advantage” means in this context to abuse. The relevant time was the setting up of the tenancy in 1998 as the clause refers to the creation of the agreement. The importance of all facts had to be judged at that time. The focus of the test is on the purpose behind the creation of the liability. What was the dominant purpose? The tribunal found that the tenancy would not have been created if [the claimant] had to and could afford to pay the rent from her own resources. The burden of proof was on the Council and there had to be sufficient evidence. The test is the balance of probability. There is no presumption of abuse. All evidence had to be taken into account.’

14 That passage contains no error of law. On the contrary, if I may say so, it is an accurate and succinct paraphrase of the applicable law. Apart from the fact that the word “test” in the third sentence from the end should probably read “standard”, the only point that I would add is that whether or not there has been abuse is to be looked at objectively, that is to say that abuse is not to be equated with subjective bad faith. To modify the tribunal’s statement of the law so as to include that point would make it less favourable to the claimant, not more.

15 I am also unable to identify any material error of law elsewhere in the tribunal’s statement. In particular, the tribunal was scrupulous in identifying grounds for the revision of the original decisions to award the claimant housing benefit (see paragraph 7) and in ensuring that the burden of proof remained on Leeds throughout a case in which some, at least, of the issues were finely balanced.

16 What is said against the tribunal’s decision? The claimant is not a lawyer and the grounds of appeal appear to have been prepared without the help of someone who is. It is therefore understandable that, with one exception, they do not allege any error of law at all but concentrate on the areas in which the claimant disagrees with the tribunal’s conclusions about the facts.

17 As I have already explained, that is not sufficient for the claimant to succeed in an appeal to the Commissioner. I readily accept that other tribunals might have analysed the facts differently but that does not mean there was an error of law. For example, had I been sitting at first instance, I suspect that I would have felt unable to accept Leeds’ implied concession (i.e., by basing its case on regulation 7 rather than on section 130 of the Social Security Contributions and Benefits Act 1992 and regulation 6) that the claimant had a genuine, legally-enforceable, liability to pay rent in the first place. However, for good practical reasons, the tribunal did accept that concession (a decision that was favourable to the claimant) and it was legally entitled to do so. Moreover, I doubt that any reasonable tribunal could have properly have weighed the factual evidence in a way that was favourable to the claimant. The most important factors in this appeal were:

(a) the lies that the claimant told Leeds and (as the tribunal found) the tribunal; and

(b) Mr S’s initial failure to co-operate with Leeds’ investigations and his own subsequent lies; and

(c) the fact that those lies were not adequately explained.

To the extent that the facts of this case were capable of more than one interpretation, any reasonable tribunal was likely to adopt an interpretation that was adverse to the claimant because of those unexplained lies and that non-co-operation. The single most important question that is raised by the claimant’s case is why, if the arrangements between her and Mr S were really as straightforward and above-board as she now suggests, she and Mr S were not open and honest about them from the outset. That question has never been satisfactorily answered.

18 The only one of the claimant’s grounds of appeal that raises a legal issue is the submission that the tribunal’s decision was inconsistent with the outcome of the criminal proceedings. That submission is based on a misunderstanding. The fact the claimant was acquitted of the criminal charges against her was of no relevance to the issue before the tribunal. A tenancy can be created to take advantage of the housing benefit scheme—and a recoverable overpayment can arise as a result—without any criminal offence being committed. Moreover, as Mrs Jupp has observed, the standard of proof in criminal proceedings is higher than the standard that the tribunal was bound to apply.

19 That only leaves the considerations raised by Mrs Jupp when granting leave. Having had the benefit of further submissions from the parties, I am now satisfied that the tribunal did not commit any of the possible errors identified by Mrs Jupp:

(a) I do not accept that the tribunal erred by considering regulation 7(1)(l). Although, Leeds originally based its decision on regulation 7(1)(a), the applicability of regulation 7(1)(b),(c) and (l) was raised by its written submission to the tribunal. That submission was sent to the claimant long before the tribunal hearing and the claimant was legally represented. There is no possibility that she was prejudiced by the change in the way Leeds was putting its case. Moreover, the statement of reasons shows that the tribunal expressly raised the issue of the additional grounds with the parties at the start of the hearing and that counsel for the claimant stated she was prepared to proceed on all issues. In those circumstances it is arguable that the tribunal would have erred in law if it had not considered regulation 7(1)(l) (see CH/1586/2004 at paragraphs 13-15).

(b) Neither do I accept that the tribunal’s reasoning was inconsistent. The reference (at paragraph 23) to the tenancy being ‘less commercial than normal’ is not in my judgment inconsistent with the tribunal’s conclusion that that tenancy was on a commercial basis. In any appeal where there is a genuine dispute as to whether a tenancy is commercial, there are likely to be factors pointing in both directions. The issue will be decided by weighing those factors in the context of the facts of the case taken as a whole. In some cases, the weight of the factors suggesting the agreement is commercial (or uncommercial) will be overwhelming but in others the issue will be more finely balanced. In that context it is not an inconsistent use of language to say of two agreements that both are commercial but one is more or less commercial than the other. The point could, perhaps, have been better expressed but all the tribunal was saying was that in this case, although Leeds had not proved that the agreement taken as a whole was uncommercial, there were factors that pointed towards that conclusion and that those factors were also relevant to the issue under regulation 7(1)(l). In that, the tribunal was correct.

(c) Finally, and with respect to Mrs Jupp, the tribunal did not base its decision on the fact that the claimant could not have afforded the rent without claiming housing benefit. As can be seen from the extract quoted at paragraph 13 above, it was making the very different point that, in its view, the tenancy would not have been created if the claimant had been able to afford the rent without housing benefit. In other words, it was saying that the dominant purpose behind the creation of the tenancy was not to provide the claimant with a home and Mr S with a reasonable income from his property but rather to obtain housing benefit. On the facts of this appeal, that conclusion is unsurprising. Mr S had provided the claimant with rent-free accommodation for substantial periods in the past even though he was under no legal obligation to do so. The evidence did not suggest any particular reason why he would not have been prepared to do so again. And, once again, the tribunal had to form a view about the true arrangements between the claimant and Mr S in circumstances where both had lied about those arrangements, thereby raising an inference that they had an interest in the suppression of the truth.

Conclusion

20 For those reasons my decision is as set out at paragraph 1 above.

(Signed on the original)


Richard Poynter
Deputy Commissioner

3 April 2008
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