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DECISION OF THE SOCIAL SECURITY COMMISSIONER

.
This is an appeal by the Manchester City Council (“the Council”), with my permission, against a decision of the appeal tribunal sitting at Manchester on 25 January 2006 (the “appeal tribunal”).

2.
The appeal arises out of a decision by the Council, dated 28 July 2004, that the respondent to the appeal, whom I shall call “the claimant”, was liable to repay to the Council £16,061,22 housing benefit and £3,040.23 council tax benefit.  The period of the overpayment being from the beginning of September 1996 to about the end of March 2002.  A copy of that decision, which revised an earlier decision of the Council, will be found at pages 47 to 49 of the papers.  The factual basis of the decision was that the Department for Work and Pensions had removed the claimant’s entitlement to income support with effect from August 1996. The claimant appealed the decision of 28 July 2004 and his appeal was allowed by the appeal tribunal.  The Council now appeals to a Commissioner with my permission.  

3.
I allow the Council’s appeal for the reasons I am about to give and, in exercise of the powers conferred upon me by paragraph 5(a) of schedule 7 to the Child Support, Pensions and Social Security Act 2000, I give the decision which I consider the appeal tribunal should have given.  My decision is that the claimant’s appeal against the Council’s decision of 28 July 2004 fails. The decision of 28 July 2004, stands.

4.
The background facts can be shortly stated.  The claimant had been in receipt of housing benefit and council tax benefit since at least the end of 1993.  The earlier claim forms are not available but those from later years are.  He was awarded housing benefit and council tax benefit because he was in receipt of income support.  A person who receives income support is deemed to have no income for the purposes of housing benefit and council tax benefit and is, accordingly, entitled to those two benefits if other relevant conditions are satisfied.  The position was summarised by Mrs Commissioner Jupp in paragraph 10 of decision CH/2304/2004.


“10.
For the purposes of the claimant’s housing benefit claim, under Schedule 3, paragraph 10, Schedule 4, paragraph 4, and Schedule 5, paragraph 5 of the Housing Benefit (General) Regulations 1987, the income and capital of a claimant on income support are simply to be disregarded.  This is consistent with the distinction between standard and certificated housing benefit which was a feature of the original housing benefit scheme introduced in 1983:  the assessment of income and capital of supplementary benefit (later income support) claimants was the exclusive responsibility of the Department of Health and Social Security, as it then was, and the local authority was required only to assess eligible rent and then to pay it in full against the benefit officer’s certificate that the claimant was entitled to supplementary benefit/income support.”

5.
In late 2002, it came to the Council’s notice that the claimant was, or might be, the owner of other properties apart from the one in which he lived and in respect of which he was receiving benefit.  Later it learnt that he was, or at any rate might be, the owner of a business.  The Council says that the ownership of these properties and business had not been disclosed by the claimant.  Its suspicions raised a prima facie case that the claimant was not entitled to income support, housing benefit or council tax benefit because he had capital which took him above the relevant limit.  The Council carried out various investigations.  The Department for Work and Pensions must have done likewise.  The Council made a number of decisions terminating the claimant’s benefits and seeking to recover various amounts which the Council considered that the claimant had been overpaid.  Finally, the Department for Work and Pensions made a decision by which the claimant’s claim to income support was brought to an end with effect from 26 August 1996.  The claimant’s entitlement to housing benefit and council tax benefit was based on his entitlement to income support.  This is commonly known as “passporting” whereby the receipt of one particular benefit entitles, or “passports” a person to another different benefit.  The Department for Work and Pensions informed the Council of what it had done and, on 28 July 2004, the Council decided to revise its previous decision with regard to the overpayment of housing benefit and council tax benefit.  The Council’s letter of 28 July 2004 states:


“I have decided to revise my decision.  This is because the Department for Work and Pensions has ended your entitlement to Income Support with effect from 26 August 1996.  This means that the overpaid benefit is now from 2 September 1996.”

The letter then set out the relevant dates and figures.  The latter being £16,061.22 and £3,040.23.  The letter contained the following paragraph, the significance of which I shall explain shortly:  


“You were not entitled to benefit for the period 2 September 1996 to 29 December 2002 because you did not make a claim for that period.  But I can reduce the overpayment by the amount you would have been entitled to if you had made a successful claim.  If you want me to consider doing this, please send me mortgage details or bank statements for [and details for four properties were given].  Please also send me details regarding your business addresses – [and two addresses were given].  I will need to see certified accounts if you are trading from those addresses.”

6.
In fact claims for benefit had been made annually but these had been based on the fact that the claimant was receiving income support.  The removal of income support by the Department for Work and Pensions with effect from 26 August 1996, meant that from that date onwards the claimant was not, prima facie, entitled to housing benefit and council tax benefit.  The significance of the paragraph just quoted relates to regulation 104 of the Housing Benefit (General) Regulations 1987 (SI 1987/1971 and the equivalent regulation 90 of the Council Tax Benefit (General) Regulations 1992 (SI 1992/1814) which is in substantially the same terms).  Regulation 104 provides:


(1)
Subject to paragraph (3) [which is not relevant for present purposes], in calculating the amount of a recoverable overpayment, the relevant authority shall deduct any amount of housing benefit which should have been determined to be payable in respect of the whole or part of the overpayment period – 



(a)
on the basis of the claim as presented to the authority; 



(b)
on the basis of the claim as it would have appeared had any misrepresentation or non‑disclosure been remedied before the decisions; or 



(c)
on the basis of the claim as it would have appeared if any change of circumstances had been notified at the time that change occurred.  

In effect, in a case like the present where the original entitlement was based on the receipt of income support and therefore no financial checks were carried out, a local authority is required, and empowered, to demand the necessary financial details to enable it to calculate whether the applicant was, otherwise than by virtue of his receiving income support, entitled to housing benefit and, if so, how much.  The amount arrived at must then be deducted from the overpayment.  The equivalent regulation 90 applies for the purposes of council tax benefit.  

7.
At this stage it is appropriate to make a number of preliminary points.  First, although the papers before me are somewhat skeletal in this respect, I am satisfied that over the years the Council has made considerable efforts to get to the bottom of the claimant’s financial affairs.  It has not been able to do so.  Its failure is, I think, due to the claimant’s determination not to reveal full details of his capital – although he claims to have done so.  It follows that neither the Council nor the tribunal, if it had been minded to do so, was in a position to apply regulation 104 or its equivalent council tax benefit equivalent.  Indeed, neither was asked to do so. An appeal to a Commissioner is confined to points of law.  Consequently, in deciding whether a tribunal erred in law, the Commissioner is confined to the evidence that was before the tribunal and cannot take into account subsequently produced material.  In fact, no material which might relate to regulation 104 (or regulation 90) and which was not before the appeal tribunal has been produced in the appeal to me nor have I been asked to consider those regulations.  

8.
Secondly, there are references in the papers to one or more sets of criminal proceedings which were brought against the claimant and which failed for reasons which are briefly referred to but which are not explored in detail.  I must explain that, in deciding this appeal, I am not in any way concerned with the success, or lack of success, of any criminal proceedings.  Nor am I concerned with arguments that may have been advanced in that litigation. Quite apart from other considerations the information about such proceedings that is contained in the papers is extremely small.  However, the important point is that entirely different considerations apply where an overpayment claim is appealed to a tribunal.  The procedure is quite different, the evidential rules are not the same and, most important of all, the burden of proof is different.  I shall assume in the claimant’s favour that any criminal proceedings that may have been brought against him failed because the tribunal was unable to prove its case.  However, that is not relevant to the matters which I have to decide.  

9.
The claimant’s appeal was heard by the appeal tribunal on 25 January 2006.  The claimant attended and gave evidence and he was represented by his solicitor.  The decision notice is at page 95 of the papers and the statement of reasons is at pages 97 and 98.  His appeal succeeded for the reasons set out in the decision notice and, more fully, in the statement of reasons.  The relevant paragraphs of the statement are as follows:  


“4.
Under paragraph 5, schedule 5 Housing Benefit (General) Regs and Council Tax Benefit (General) Regs it is provided:



‘where a claimant is on income support the whole of his capital’ is disregarded.  A person ‘on income support’ is defined in Regulation 2 as a person in receipt of income support.


In CH/2304/2004, Commissioner Jupp stated that under Schedule 3, para 10, schedule 4, para 4 and schedule 5 para 5 Housing Benefit (General) Regs 1987 the income and capital are simply to be disregarded (paragraph 10).  She pointed out that historically a feature of the original housing benefit scheme was that the assessment of capital and income was the exclusive responsibility of the DHSS (as it was then), and the local authority was required only to assess eligible rent.


5.
The issue of disregard was however further considered in R v South Ribble ex parte Hamilton 24 January 2000.  In that case the Court of Appeal held that if the 28 July 2004, fails and must be dismissed. Local Authority is able to conclude that the claimant is fraudulently concealing resources from the DWP it may refuse to award benefit.


6.
The tribunal, however, accepts that the present case differs significantly from R v South Ribble ex parte Hamilton.


7.
…


8.
Secondly, whether the appellant had acted fraudulently or dishonestly is in serious doubt.  The Court of Appeal concluded that where ‘entitlement to housing benefit is dependent on receipt of income support that income support must have been lawfully obtained; that is lawful in the sense of neither by fraud nor dishonesty’... It remains therefore that throughout the relevant periodthe appellant was a person “on income support” and therefore his capital is disregarded.


9.
The tribunal accepted that paragraph 5 schedule 5 applies.  Capital is disregarded in this case for the relevant period.  There is no evidence that persuades the tribunal that the appellant acted fraudulently or dishonestly.”

10.
The Council then applied for permission to appeal to a Commissioner.  Its grounds of appeal were as follows: 


“There is no evidence to support the Tribunal's decision that the claimant was on Income Support during the period of the disputed overpayment.


In the context of a Housing Benefit appeal, the Tribunal had no jurisdiction to revise the DWP’s decision maker’s decisions at pages 43‑46 to the effect that the claimant was entitled to Income Support contrary to the DWP decision.  The Tribunal has given no reasons for its conclusion that there had been no valid decision.  


No Tribunal could properly conclude that the decisions in this case were not validly made.  The local authority’s letters at pages 38-40 and 47‑49 demonstrate clearly that the local authority had made a decision terminating entitlement to benefit, subsequently revised.


The Tribunal considered irrelevant matters in particular whether the claimant had acted fraudulently or dishonestly.  In view of the evidence of the DWP decision that the claimant was not entitled to Income Support the local authority’s decision letters and the absence of any challenge to the local authority’s submission that the claimant had been asked for but had failed to supply details of income and capital to facilitate the calculation of any underlying entitlement, the only course open to the tribunal was to uphold the local authority’s decision.  The claimant’s motivation and honesty were immaterial.”

11.
Permission to appeal was refused by a legally qualified panel member but was subsequently granted by me.  When granting permission I said that I did so for the following reasons:


“Further, pages 45 and 46 of the papers are a copy of a decision by the Department for Work and Pensions, dated 22nd December 2003, deciding that the respondent was not entitled to income support from 27th August 1998.  The appellant’s decision of 28th July 2004 (pages 47 to 49) was given as a consequence of the decision of 22nd December 2003.  It is arguable that the tribunal interpreted the disregard contained in paragraph 5 of schedule 5 to the Housing Benefit (General) Regulations 1987 (SI 1987/1977) – that is, ‘Where a claimant is on income support or on income-based jobseeker’s allowance, the whole of his capital’ shall be disregarded – as continuing to apply notwithstanding the decision of the Department for Work and Pensions dated 22nd December 2003.  In other words, housing benefit and council tax benefit cannot be removed from a date in the past even though income support has been.  Is this a correct view of the law?”

12.
In my judgment that is the proper way of looking at the matter.  Paragraph 5 of Schedule 5 to the 1987 Housing Benefit regulations does indeed provide that “where a claimant is on income support or income based jobseeker’s allowance, the whole of his capital” is to be disregarded for the purposes of housing benefit.  Further, regulation 2 of those Regulations defines a “person on income support” as meaning a person in receipt of income support.  The way that that rule is normally applied is that, if a person is on income support, then a local authority cannot go behind the award and, on the basis of its investigation, refuse a claim for housing benefit and council tax benefit. See Mrs Commissioner Jupp in the passage which I have quoted and to which the tribunal referred. However, in that case the Commissioner was dealing with the ordinary case where an award of income support was in being. She was not considering a case, like the present, where an award of income support has been removed. Mrs Commissioner Jupp made this crystal clear in paragraphs 7 and 8 of her decision where she pointed out that the local authority’s decision removing entitlement to housing benefit had been dated 26 November 2003. At that date the appellant before her was in receipt of income support. He continued to receive that benefit for nearly two more months until, by a decision of 23 January 2004, entitlement was removed with effect from 20 January 2004.

13.
In R v. South Ribble District Council Housing Benefit Review Board ex parte Hamilton [2000] 33 HLR 102, the Court of Appeal held that there were circumstances where a relevant authority could go behind an award of income support and carry out its own investigations.  The appeal tribunal decided that the necessary conditions to enable such an investigation to be carried out had not been established.  Consequently, the Council could not go down that route.  It was obliged to accept the award of income support.  For the present purposes I am prepared to accept that the appeal tribunal was correct to decide that the necessary conditions had not been established.  However, that was not, as the appeal tribunal appears to have thought, an end of the matter. In this case the Council’s decision of 28 July 2004, was given in reliance on the Department for Work and Pensions’ decision removing income support with effect from August 1996 and going on to seek to recover from the claimant the amounts he had been paid. As a consequence of the Department’s decision the claimant could not be treated as being in receipt of income support from August 1996.  The appeal tribunal should have considered what was the effect of the removal of the claimant’s income support.  This the appeal tribunal either failed to do or else it considered the question on an erroneous basis.  In paragraph 7 of the statement it said that in “the present case there was no evidence that entitlement to either benefit was in doubt at the dates of claim.  It is only ten years later that doubt is raised”.  Then, in the next paragraph, it said that no “evidence is provided to demonstrate that the appellant acted fraudulently or dishonestly.  The only evidence from the EWP is copies of the entitlement decision, 14.2.03 and the overpayment decision, 22.12.03.  Neither decision alleges fraud or dishonesty.  It remains therefore that throughout the relevant period the appellant was a person ‘on income support’ and therefore the capital is disregarded”.  

14.
It is entirely correct that the decision of 22 December 2003, was not based on fraud or dishonesty but was as follows:


“On 28 August 1996 [claimant] misrepresented the material fact that on signing the declaration and presenting for encashment the instrument of payment due on the above date, and when signing the declarations and presenting for encashment all subsequent instruments of payment due between 4 September 1996 – 27 January 1999 (both dates included), he declared that he had correctly reported any facts which could affect the amount of his payment and that he was entitled to the sum of money received, when in fact he had not reported that he owned [and the address of a property is given].  As a consequence he was treated as having capital in excess of the prescribed limit of £8000.00.”

15.
The decision undoubtedly removed entitlement to income support back to August 1996.  To do that, the Department for Work and Pensions did not have to allege fraud or dishonesty as such.  Misrepresentation was quite sufficient.  See section 71(1) of the Social Security Administration Act 1992, which begins “Where it is determined that, fraudulently or otherwise any person has misrepresented, or failed to disclose, any material fact …”.  In the absence of evidence that it had been successfully appealed, and there was none, the appeal tribunal was obliged to proceed on the basis that the claimant had not been entitled to income support since August 1996.  It either did not consider what the consequences were for the awards of housing benefit and council tax benefit which had been based on the award of income support or else it decided that mere receipt of income support was sufficient even if, by virtue of the later decision, the claimant should not have been receiving it and was now required to repay what he had received. 

16.
I hope I am not doing injustice to the appeal tribunal’s reasoning.  However, if it was along the lines that mere receipt of income support was sufficient then such reasoning produces the following anomalous situation.  A person is awarded income support and, as a consequence of that award, he is also awarded housing benefit and council tax benefit.  By “as a consequence” I mean that the award of income support “passports” him to the other two benefits and the relevant authority cannot investigate his financial circumstances.  Later, the Department for Work and Pensions decides that that person was not entitled to income support and removes it from the date of entitlement.  The decision is either not appealed or any appeal is unsuccessful.  Consequently, it becomes final; see section 17 of the Social Security Act 1998.  The Department for Work and Pensions can recover the amount of income support that was wrongly paid to him.  However, if what I understand to be the appeal tribunal’s reasoning is right, none of the housing benefit and council tax benefit that was paid to him on the basis that he was entitled to income support can be recovered.  That is not a conclusion with which one would wish to arrive unless it was unavoidable.  I do not think that it is.  When the Department for Work and Pensions decided that the claimant was not entitled to income support from August 1996, he was no longer “in receipt of income support” from that time.  He had been paid income support but the effect of the later decision was that he had been wrongly paid it and was required to repay what he had received.  He could no longer be categorised as in receipt of income support from that time.  The Council was entitled to make the decision which it made on 28 July 2004, and to recover the overpayments.  

17.
The claimant has responded to the Council’s appeal. He asserts that the Council is manipulating the process. I do not accept this. The Council is simply carrying out the obligations imposed upon by the housing benefit scheme.  He later submits that the Council  cannot make a decision on one basis and then amend that decision 18 months later. However, I fail to see why not. The Council is charged with the proper control of public money. Attempts by it to recover moneys which should not have been paid out will not generally be stopped because, after it has become apparent that an initial decision was made on the wrong basis, an amended decision is put in place. I see no reason why the Council should be stopped in the present case. The claimant then submits that his applications for housing benefit and council tax benefit were not based on the receipt by him of income support. However, it is clear from the papers that it was the receipt of income support which “passported” him to the other two benefits without further consideration of his financial circumstances. In support, he relies on the earlier decision of the Council, dated 2 January 2003 and revised by the decision of 28 July 2004, and also on arguments which he says were advanced in the Crown Court proceedings. I have already said that I am not concerned with what may have happened in the criminal proceedings. The decision of 2 January 2003, did proceed on an incorrect basis. However, it was subsequently, and correctly, revised. So far as this appeal is concerned, the basis of the Council’s appeal is (a) that entitlement to income support has been removed from August 1996 and (b) it has not been provided with the necessary information to enable it to apply regulations 104 and 90. Fraud or dishonesty is now no part of its case. Finally, the claimant says that he is “currently appealing” the decision of the Department for work and Pensions to remove his income support. However, nothing has been produced in support of that assertion. The decision was given in December 2003, and in the normal course of events any appeal against it would have been determined by the end of 2004 or the first half of 2005. I therefore do not accept that any valid appeal remains outstanding.

18.
It follows that I reject the claimant’s submissions and allow the Council’s appeal. The question then is whether I remit the matter for rehearing or give a final decision myself? The latter course would appear to be the correct one. I am not concerned with fraud or dishonesty.  The claimant lost his housing benefit and council tax benefit because of the removal of his income support. No basis has been advanced for the operation of regulations 104 and 90. That being so, my decision is that the claimant’s appeal against the decision of 28 July 2004, fails and must be dismissed.







(Signed)
J.P. Powell









Commissioner







Dated:

25th May 2007
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