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1.
MR JUSTICE COLLINS:  This is an application for judicial review of the decision of Mr Levenson, a Social Security Commissioner, whereby on 9th February 1999 he refused an application by the applicant for leave to appeal against a decision of a Social Security Appeals Tribunal which had upheld a decision by the Benefits Agency that she was not entitled to Income Support in respect of a claim made by her in December 1997.

2.
The applicant is some 43 years old and a married lady living with, or perhaps I should say in the same house as, her husband at the material time. They had eight children, the youngest of whom was born in 1994. The applicant had originally claimed Income Support on the basis that she was no longer a member of the family with her husband.

3.
Before going further I should refer to the statutory provisions because it is important that we see how this case arises.

4.
Income Support is one of the income-related benefits which is payable by virtue of section 123 of the Social Security Contributions and Benefits Act 1992, as amended. Section 124 deals with Income Support and by subsection (1) provides:

“A person in Great Britain is entitled to income support if---

(c) he is not engaged in remunerative work and, if he is a member of a married or unmarried couple, the other member is not so engaged...”

5.
And if:

“(e) he falls within a prescribed category of person.”

6.
One of the prescribed categories is in Schedule 1B to the relevant regulations, namely a lone parent, who is defined as “a person who is a lone parent and responsible for a child who is a member of his household”.

7.
But the key question is whether Mrs Bibi was at the material time a member of a married couple. That somewhat inelegant expression is given a particular definition in section 137 of the 1992 Act. “Married couple” is there defined as:

“A man and woman who are married to each other and are members of the same household.” 

8.
Mrs Bibi was clearly married to her husband, but her case is and always has been that at the material time they were not members of the same household. As I have said, she had originally made a claim for Income Support, but that had been turned down because the relevant Adjudication Officer had decided that she was still a member of the same household as her  husband.

9.
What she then did was to claim Family Credit, to which she was entitled pursuant to section 128 of the 1992 Act if she was a member of a married couple. It follows from what I have said that on any view she was entitled to some form of Supplementary Benefit because what she was receiving without such Benefit was insufficient to enable her to maintain herself and her children.

10.
So it was that in support of her claim, which was lodged in December, her solicitors wrote a letter dated 30th December 1997. That letter stated that Mrs Bibi had instructed the solicitors because she had previously been unsuccessful in claiming Income Support, the Benefits Agency asserting that she should be treated as a couple with her husband. The letter then referred to the test that should be applied in accordance with the Adjudicator Officer’s Guide to determine whether the man and a woman who are married were still living in the same household, and proceeded as follows:

“We understand that the facts in this case are that Mrs Bibi looks after herself and her four dependant children, and two grown-up children also live with them. Mrs Bibi is presently using Family Credit and Child Benefit to support her children, she advises she had to claim Family Credit as a couple because she was refused Income Support as a single parent. She instructs that her husband makes no financial contribution to herself or to her children, although she would like him to pay maintenance, and you will see that  she has authorised the Child Support Agency to be instructed.

The property that they live in is a three-storey property, which includes a shop and a kitchen on the ground floor, three bedrooms and a bathroom on the first floor, and a further bedroom on the second floor. The property is owned by her husband, although she has taken steps, through Kenneth Curtis, solicitors, to register a beneficial interest.

Within the property, she and her family maintain a separate existence from her husband. He caters for himself, he buys and stores his own food, and he does not eat with the rest of them. They have separate sleeping arrangements. We have seen that she has even gone to the lengths of putting a padlock on the wardrobe and a lock on the letter box in order to protect her property and her correspondence from her husband.

She advises that she took steps to initiate divorce, but relatives and friends sought to dissuade her, and she is now making enquiries about formal separation.

She does not know her husband’s movements. She says that on a number of occasions he has been abroad, and returned from abroad and has not communicated his plans to her or to members of her family. Her immediate family we have spoken to (one son and a daughter no longer living in the property) have confirmed the extent of the breakdown in the relationship described above.” 

11.
That information, if accurate and if accepted by the Agency or, on appeal, by any appellate tribunal considering the matter, would have gone a very long way to establishing her case. Indeed, it is difficult to conceive, in the light of the tests that are applicable, that a decision that she was still a member of the same household would have been one which could properly have been reached.

12.
However, the Benefits Agency rejected the claim on  4th February 1998, stating that the claim was rejected because her partner was working for 24 hours a week or more and that meant that she was not entitled to Income Support. It went on:

“We use ‘partner’ to mean the person you are married to or the person you live with as if you were married to.” 

13.
On the face of it, that was a clear misdirection, because it ignored the part of the definition of ‘married couple’ which required that not only were they husband and wife, but also that they were members of the same household. The applicant appealed on the ground, succinctly put, that she had no partner.

14.
There was then a chapter of accidents. The solicitor then representing and still representing the applicant filled in the proforma enquiry form that is routinely sent out to appellants before Social Security Appeal Tribunals on 27th February, the form having been sent on the 21st. He indicated that he was a representative, and in answer to the question “If you want an oral hearing please state any particular dates in the next three months when you would not be able to attend a hearing”, he said, “Please list Monday to Wednesday only, also not on 10th March, 17th March, 1st April, 8th April, 13th April. Other dates may become unavailable. Please liaise with rep.”  The three-month  period would have expired towards the end of May.

15.
Nothing was heard from the Tribunal about a hearing date and no doubt the solicitor, Mr Norman, was aware that there was a requirement under the Regulations, that is to say, Regulation 4 of the Social Security Adjudication Regulations 1995, that not less than seven days’ notice be given of any hearing. So on 11th May he wrote to the Tribunal stating that he would be grateful if they would note for their records that the representative in the matter would now no longer be available between 22nd May and 12th June. That bracket of dates was beyond the three-month period which had been requested in the original form which had been sent out on 21st February, so it was only reasonable and sensible that Mr Norman should have given that indication then.

16.
However, it appears the Tribunal ignored that letter because on 22nd May they sent a notification that the hearing would be on 1st June. They sent it to Mr Norman. They chose to send it on a Friday - 22nd May. What is more they chose a Bank Holiday weekend so that it could not, even if the post did what it should, have arrived before the Tuesday. In fact the stamp from the solicitors shows that it was received into their office on the 27th. The result was that it is at least  doubtful whether sufficient notice of the hearing was given, but I am prepared to assume, because I have heard nothing to the contrary, that seven days means seven actual as opposed to seven working days. Be that as it may, Mr Norman faxed on the 30th a letter to the Tribunal requesting an adjournment and pointing out that the hearing notice had only been received on the 27th and Mr Norman himself, as he had already indicated, was not available over the period within which the hearing date had been fixed.

17.
The applicant attended the hearing - she herself speaks very little, if any, English - with one of her sons. The Tribunal Chairman refused the application for an adjournment. The reasons given, when eventually the reasons were obtained, read as follows:

“The request for postponement had been made by the claimant’s solicitor. That request was refused by the chairman. The main reason for the request for adjournment was that the claimant’s representative would not be available. The request for postponement having been refused by the chairman, the request was considered by the tribunal as one for adjournment. The tribunal decided to proceed, bearing in mind that an adjournment might become necessary if any difficulty arose. However, the tribunal decided to try to proceed because of the urgency of the matter so far as the claimant herself was concerned and the inevitable delay which would be occasioned not only to the claimant but to other appellants waiting to have their cases listed. Furthermore, the claimant is represented by an employee from a firm of solicitors. A firm undertaking professional representation in this way should arrange matters in such a way that its ability to represent clients does not come to a complete halt whenever a particular member of staff is unavailable.” 

18.
As to that last observation, there was simply no evidence before the Tribunal which could conceivably have justified it. This appellant had obviously dealt with Mr Norman throughout and he with her, and it is hardly unreasonable that a party to proceedings which are of importance to that party should want the person with whom she has been dealing to represent her. Mr Norman had made it clear to the Tribunal, at a time when the Tribunal could perfectly reasonably have fixed a date outside the time when he had said he was unavailable, that that was the position. It seems to me here that, on any view, the reasons given for the adjournment were insufficient. It is plain that the appellant did not have the sort of hearing to which she was entitled. I appreciate that there is no absolute right to representation, but there is an absolute right to be dealt with fairly. As it seems to me, when one knows the full facts, it is apparent that this appellant was not dealt with fairly in being compelled to conduct her appeal without representation, with the result, as we shall see, that her claim was rejected, largely on the basis that the Tribunal found she had acted dishonestly in the way that she had presented her claims to the Benefits Agency.

19.
I am more concerned that she did not get a fair  hearing in the knowledge that the day after her claim was rejected by this Tribunal she lodged a further claim for Income Support, which in due course in August 1998 came before another tribunal and was upheld. On that occasion she was represented by Mr Norman.

20.
I have dwelt on that because it is part of the background. Unfortunately that particular matter was not pursued before the Commissioner and so he was unaware of the full circumstances in which the adjournment had been refused, so he cannot be criticised for not having referred to it or relied on it in rejecting the application for leave to appeal. Nonetheless, it is a worrying feature of this case.

21.
I come back to the chronology. The Tribunal dismissed the appeal and gave the customary short reasons. It is only right that I should read them in full. What they said was this:

“The claimant and her husband are living as members of the same household. We accept they are not living in harmony, and the marriage may be dysfunctional, but we are quite sure that they are members of a common household. The evidence given to the Tribunal this morning was entirely lacking in credibility - ie that the husband was hardly ever in the country, that his shop is closed for weeks or months at a time. The shop (and his pension) are the husband’s only means of support. Mrs Bibi and he were sufficiently members of the same household to make a claim to Family Credit. She says now they lied about this to get the money. But she also says that her statement that she has not issued divorce proceedings is untrue - she has, last year and this, but that her solicitors, J M Wilson, do not know about this. We found Mrs Bibi inconsistent and her  evidence is inherently improbable. Accordingly, she does not discharge the burden of showing that she is a person prescribed in the legislation from December 1997.” 

22.
Those reasons indicate that the Tribunal positively disbelieved this appellant and reached a clear conclusion that she and her husband were members of a common household. They also state that she had admitted lying in her claim to Family Credit in order to get the money. As a matter of fact - although they were not to know this - they were wrong to say that they disbelieved what she had said about seeking a divorce because subsequently it was confirmed by the solicitors who were dealing with her in that respect that that was indeed the position.

23.
The Tribunal was asked to give its full reasons. It did so in a document dated 30th July 1998. That document does not entirely support the short reasons - certainly it does not provide the same emphasis. I have already referred to the adjournment. What it does do, though, in paragraph 3 is to indicate much more fully the basis upon which the Family Credit application was made. As this, in my judgment, is central to this application I should read it. I quote:

“Mrs Bibi’s solicitors have argued that the award of Family Credit is not evidence that Mrs Bibi and her husband are living together as a household.” 

24.
Pausing there, incidentally that only can refer to a letter of 30th December which was before the Tribunal, because the Tribunal itself had not had the benefit of any representations or argument from the solicitors beyond that. Going back to paragraph 3, it continues:

“3. ... The Family Credit claim form is not included in the scheduled evidence before the Tribunal, but her solicitors have enclosed a photocopy sheet from the Family Credit application which under part 11 ‘other information’ states: ‘An Income Support Adjudicator Officer has determined that Mrs Bibi and Mr Ahmed [that is her husband] continue to be treated as a married couple. They are actually married - and this application is made accordingly. However, Mrs Bibi does not wish this claim to be treated as evidence that she and her husband present publicly as a couple - they do not. This document clearly relates to the present award of Family Credit, as at the time of the Adjudicator Officer’s submission was written, the Family Credit award in question had commenced on 16th September 1997. The information from Mrs Bibi’s solicitors clearly refers to the renewal claim in respect of the period from 17th March 1998 - ie even after this period Mrs Bibi continued to assert for the purpose of obtaining Family Credit that Mr Ahmed was her partner.

4. The tribunal today is conscious that to obtain support, a person might feel obliged to make statements which they do not believe to be true. Mrs Bibi and her husband have got on very badly for several years, yet they continue to share the same home. The Tribunal can see the force in the argument that if her husband either does not or cannot (because the profit from his shop is very small) support Mrs Bibi and the children, and despite her assertion to the contrary the Adjudicator Officer has refused to accept they are separated, that Mrs Bibi would certainly be under pressure to assert simply in order to obtain benefit that they were indeed partners living together in the same household. However, this is not the only assertion which has been made for benefit purposes that they are still a couple. Mr Ahmed has also made such a representation in order to receive an increase in his retirement pension.” 

25.
As to that, there is no reason for the Tribunal to have assumed that Mrs Bibi in any way either knew of that or was involved in that. In any event what he may have asserted in his own interests can hardly be laid at her door.

26.
What the Tribunal says in paragraph 4 is clearly right and recognises the reality of the situation. Clearly the reality here was that Mrs Bibi was faced with a finding of fact against her from those who were responsible for deciding whether she should obtain any particular benefit that she did not qualify for Income Support because she was still a member of the same household as her husband. That was the effect of it.

27.
Faced with that, what was she to do?  She could, I suppose, appeal. But in the meantime, while the appeal was being pursued, she got nothing. Or she could do what she did, which was to take the finding of fact against her and use it as a basis for claiming what she was entitled to, namely a Benefit, which in this case was Family Credit, but still to maintain as she did by putting in the claim in December for Income Support that the reality was that she was not still a member of the same household as her husband. It is plain from what was put on the application for Family Credit and is referred to by the Tribunal that her solicitor was aware  of what was happening and, indeed, it was effectively disclosed. To say that that amounts to a lie to obtain the money is, in my view, manifestly perverse. To tar Mrs Bibi with the brush of dishonesty based on that was equally perverse. She was in an impossible situation. She never did more than accept for the purposes of obtaining what she was entitled to, namely some form of Supplementary Benefit, the finding that had been made against her. But then, as I say, she pursued the claim for Income Support based on the true situation. That is of fundamental importance, as it seems to me, because it is at the very least arguable that the Tribunal made a fundamental error in treating her as someone whose evidence was tainted with dishonesty and thus lacked credibility. Indeed, if one goes back to the more lengthy reasons, the Tribunal in paragraph 8 conclude thus:

“There have been numerous cases in which the courts have had to decide for the purposes of proceedings under the Matrimonial Causes Act whether a husband and wife are to be treated as still living together. Even couples on very bad terms have been held to be still living together, where each has continued to participate in family life and family activities. This has not been an easy case to decide. Mrs Bibi herself, while unhappy, has been unable to take any decisive step towards separation. She is self-confessedly less than honest because she is ready to assert that her husband is her partner when it is to her advantage. The burden of establishing that she is a person of a prescribed category rests on Mrs Bibi. We find that burden not discharged.” 

28.
That is hardly consistent with an assertion in the short reasons where the Tribunal say: 

“We are quite sure they are members of a common household.” 

29.
Perhaps that is a point of lesser significance.

30.
The applicant applied for leave to appeal to the Commissioner - and I am well aware that an appeal to the Commissioner is on law alone. The grounds refer to the finding of dishonesty and make the point that the Tribunal’s approach was fundamentally flawed because of its view that the appellant had lied. It further made the point that the Tribunal was faced with evidence, which they did not expressly reject or say that they had rejected, which established the circumstances under which she and her husband occupied the same premises. I have already read those. They are what appear in the solicitor’s letter of 30th December. It is perhaps a little curious that in their long reasons the Tribunal do not advert to those at all.

31.
The Commissioner refused leave, stating:

“The tribunal dealt with the issues fairly and sensitively and I see no legitimately arguable error of law.”

32.
I am bound to say that I am not entirely sure what the Commissioner had in mind when he used word “sensitively”. Had he but known the true circumstances in relation to  the adjournment I find it difficult to believe that he would have used the word “fairly”, but, as I have said, he cannot be blamed for not having been aware of that.

33.
But the important thing is whether there was here an arguable error of law in the Tribunal’s determination. For the reasons that I have already given, in my view there clearly was. If the Tribunal had believed the applicant, it is difficult to imagine that they could have come to a decision that was not favourable to her. Indeed, the fact that the subsequent Tribunal did just that shows that that is the case. The only reason that they could have rejected her claim was because they found her not to be a credible witness. Mr Wise has submitted that, in the absence of any evidence to the contrary, they were not entitled to reject her evidence. That I do not accept. The Tribunal never has to believe the say so of a witness before it, although they must have a reason for disbelieving. The reason here was a belief that this was an applicant who was not one whose word could be relied on; and if one rejected her account, the fact is that they were living together, in the sense that they were living under the same roof and there had been apparent cooperation in applications for Family Credit in the past.

34.
Mr Wise also submitted that a finding that she had been dishonest in putting forward the Family Credit application on the basis of being a member of the same household must carry with it a finding that she was not a member of the household.

35.
Ingenious though that argument is it simply does not run because the Tribunal was not saying: we positively find that you were dishonest in relation to the Family Credit claim, but you were prepared to say what you thought would get you the money, whether true or not, and that shows that you are a dishonest person. It was on that basis that the claim was rejected.

36.
However, those are, in a sense, subsidiary arguments, and, as I have said, in my judgment the central argument succeeds and the Commissioner was, in my view, wrong in saying that there was no point of law in this appeal. Accordingly, I will quash his decision and send the matter back for reconsideration in the light of this judgment.

37.
Mr Wise, I assume that that is the relief you seek?

38.
MR WISE:  That is the relief we sought in this application, the only other matter being costs. May I have an order for my costs to be borne by the respondent? 

39.
MR HILL:  I cannot resist that.

40.
MR JUSTICE COLLINS:  I do not think you can, Mr Hill.

41.
MR WISE:  And legal aid taxation?

42.
MR JUSTICE COLLINS:  And legal aid taxation or whatever you call it now. It is not taxation.

43.
MR WISE:  It is assessment, my Lord. Possibly Legal Services Funding Assessment.

44.
MR JUSTICE COLLINS:  I am sure the Associate knows exactly what it is. I am bound to say I do not. 

