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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
The decision of the Aldershot tribunal (the tribunal) given on 14 December 2007 is erroneous in point of law and accordingly I set its decision aside.  I am unable to make the further findings necessary to enable me to substitute my own decision, and therefore the matter is remitted to a differently constituted tribunal for rehearing in accordance with the directions given in this decision.  These are for the most part matters for the Local Authority, which should note my observations at paragraphs (6), (7), (8), and (9) below.

2.
The claimant and his parents are tenants of 10 Mount View (the dwelling).  The claimant, his parents, and younger sibling, moved there in June 2001.  As is not uncommon, all the adults, this being the claimant and his parents, were at some point made joint tenants of the dwelling.  Paragraph 9 of the general tenancy conditions provides:


“If two or more persons are together the tenant their obligations to the landlord shall be joint and several.”

On 16 January 2007 the claimant applied for Housing Benefit and Council Tax Benefit. This claim was allowed, and an award backdated to January 2006 was made. However, inconsistencies in the evidence supporting the claim came to light.  The Local Authority revoked the award in its entirety and issued the decision under appeal to the tribunal, which was that the claimant was not entitled to either benefit, and all benefit paid was overpaid and recoverable.  There is no evidence to suggest that the arrangement between the tenants and the landlord is not on an arms length basis.  There is no evidence to support the local authority’s initial decision, which was to supersede the award of housing benefit to the claimant on the ground that he had no legal liability to pay rent, nor is there any evidence which supports its subsequent decision, which was that the claimant was to be treated as not liable to make payments in respect of the dwelling because the tenancy or other agreement pursuant to which he occupied the dwelling was not on a commercial basis. The tribunal confirmed this decision. It was wrong to do so, because there can be no doubt that had the other tenants, the claimant’s parents, for some reason ceased to pay the rent, the landlord could have enforced the rent due against the claimant as well as against his parents.

3.
Nonetheless, the tribunal correctly identified the claimant’s problem in establishing entitlement to housing benefit, and indeed, entitlement to council tax benefit, which is that it is extremely difficult to identify what his rental liability was, and what share of the council tax, if any, he paid.  It is unfortunate that the tribunal was not referred to regulation 12(5) Housing Benefit Regulations 2006, which would have been at least a helpful starting point.

4.
The claimant is in the same position as any other housing benefit claimant whose liability to make payment is joint with other tenants.  Local authorities will in general accept that such a person has a liability to pay rent which is equivalent to their agreed “share” of the liability.  Tenants generally will have no difficulty in specifying their share of the overall liability.  Here, at the outset of the agreement relating to this dwelling in 2001, the claimant was one of four persons, three adults and a child or young person, occupying the dwelling.  By the time of the housing benefit claim in question, made on 16 January 2007, he was one of four adults sharing this property, his younger brother by this time being approximately twenty years of age and, seemingly, by this time a student.  The claimant was said to pass on his share of the rent to his parents, who then paid the landlord’s agent the total amount due.  But the tribunal was not satisfied that the claimant generally made any payment at all on a regular basis to his parents.  The tribunal had before it information relating to his parents’ claim for housing benefit and council tax benefit for the same dwelling.  In their claim, which in part seems to have overlapped the backdated award made to the claimant, the parents claimed to be responsible for all the  rent and council tax.  That might have remained unquestioned were it not for the claimant’s application which resulted in a backdated award of council tax benefit and housing benefit from January 2006.  The claimant initially asked for housing benefit on the basis that he had one‑third responsibility for the rent, and was responsible for payment for one‑third of the council tax.  Benefit was awarded on this basis.  The claimant’s mother then contacted the local authority to say that the claimant’s liability was for 50% of the rent.  This resulted in an increased award.  Unsurprisingly, the local authority’s systems showed conflicting claims in respect of the same property and it decided to investigate matters further.  The claimant’s parents were interviewed under caution on 9 July 2007, and the claimant was interviewed under caution the following day.  The interview under caution with his parents (pages 51 to 68 of the bundle) shows an absence of certainty about any agreement, and arguably that there was no agreement at all between the parents and the claimant as to what part of the rent and council tax liability he should meet.  The parents did not recall that the claimant was a party to the tenancy agreement, and their assertion that the claimant should be liable to pay 50% of the rent was put in terms of ‘teaching him to be more responsible with money’, not a legal liability.  It was put to the parents that their own claim to housing benefit contradicted this account.  As the tribunal noted, the general effect of the testimony of the claimant’s parents about rental outgoings was that the arrangement was a family arrangement, and it was difficult to infer from this that there was any fixed proportion of the rent for which the claimant in practice was liable.

5. The claimant’s evidence in his interview under caution (pages 69 to 99 of the bundle) was that when he was able to, which was not always, he paid one‑half of the total rent due and one‑third of the council tax.  Asked about contribution to other bills, such as utilities, he said that his liability was only to give to his mother one‑half of the rent and one third of council tax.  However he had been off work sick for a long time and accrued substantial arrears to his parents which were repaid, in part at least, when he received arrears of housing benefit and council tax benefit, most of which was paid over to his parents. 

6.
So far as the Housing Benefit claim is concerned, one point which should be mentioned is that as far as I am aware the local authority has not at any point seen the originals of any of the rental agreements.  This is not something on which much usually turns, but given the initially expressed belief by the claimant’s parents that the claimant was not a party to the rental agreement, and the conflicting information provided by the landlord’s agent, who also thought at one point that the claimant was not liable, it might be that the originals should be inspected.  I note  the claimant said the originals were not available because they were with the landlord.  However it is usual practice for two originals to be completed and exchanged between the parties to the agreement, and I note that it is only on the agreement dated 1 June 2006 that the name of the tenants has been typed into the agreement.  I think it is important that this should be established, because one provision of regulation 9 Housing Benefit Regulations 2006 which was not in issue before the tribunal is regulation 9(1)(g) which provides that a person who is liable to make payments in respect of a dwelling shall be treated as if he were not so liable where before the liability was created, he was a non‑dependant of someone who resided, and continues to reside, in the dwelling.  This is subject to the proviso under regulation 9(3), which is that this disallowance shall not apply in a case where a person satisfied the appropriate authority that the liability was not intended to be a means of taking advantage of the housing benefit scheme.  Inspecting the original agreement might satisfy the authority, and the tribunal, that the claimant’s liability existed from the date of the family moved into the dwelling in June 2001.  However, I am curious to know what evidence was produced by the parents to support their claim to be liable to meet all  rent.  If this is relevant, the Local Authority should produce it to the new tribunal.

7.
To turn to the local authority’s supersession of council tax benefit, I note that the local authority did not produce to the tribunal evidence of the persons actually liable to pay council tax in respect of the dwelling.  Section 131 Social Security Contributions and Benefits Act 1992 provides that a person is entitled to council tax benefit if, among other conditions, that person is liable to pay council tax in respect of the dwelling of which he is a resident.  I see no evidence in the papers as to whether or not the claimant is or was a person with such liability.  If the claimant is not a person with liability to pay council tax, he cannot be a person entitled to council tax benefit.  If the local authority evidence shows that he is a person with liability to pay council tax, then the tribunal to which this matter is remitted will need to consider the provisions of regulation 3 Council Tax Benefit Regulations 2006.  This defines non‑dependant for the purposes of a council tax benefit claim and provides that “non‑dependant” means any person who normally resides with a claimant except someone to whom paragraph (2) applies.  Paragraph 2(d) provides:


“Subject to paragraph (3), any person who, with the claimant, is jointly and severally liable to pay council tax in respect of a dwelling….



(3)
Excepting persons to whom paragraph (2)(a) to (c) and (f) refer, a person to whom any of the following sub‑paragraphs applies shall be a non‑dependant –





(a)
…





(b)
a person whose liability to make payments in respect of the dwelling appears to the relevant authority to have been created to take advantage of the council tax benefit scheme except someone who was, for any period within the eight weeks prior to the creation of the agreement giving rise to the liability to make such payments, otherwise liable to make payments of rent in respect of the same dwelling:





(c)
a person who becomes jointly and severally liable with the claimant for council tax in respect of a dwelling and who was, at any time during the period of eight weeks prior to his becoming so liable, a non‑dependant of one or more of the other residents in that dwelling who are so liable for the tax, unless the relevant authority is satisfied that the change giving rise to the new liability was not made to take advantage of the council tax benefit scheme.”

8.
The local authority must produce a new submission for the tribunal to which this matter is remitted.  The authority itself will need to undertake investigations so it can obtain the relevant evidence.  The claimant must realise there is a major discrepancy between the evidence provided in his parents’ claim for housing benefit and council tax benefit, and the liabilities that he asserts.  It is only the local authority which can produce the relevant evidence as to the persons liable to pay council tax.  It will be for the claimant to produce evidence which satisfies the new tribunal to which this matter is remitted as to the share of the rent for which he was actually liable.  The fact that several tenants may share a property and contribute together to meet the rent does not necessarily mean that each of them will have the same liability.  For example, one person may have a smaller or more inconvenient room than other tenants and do so on the basis of an agreement between themselves that this person meets a smaller part of the cost.  In other situations, one person may have only a minimal or indeed no liability on the basis of other contributions that person may make. It may even mean, within a family situation, that the claimant was not a person with any fixed liability other than to make a contribution to the running of the household generally. It is all a question of evidence.  But it is very difficult to see why the claimant, occupying at best no more than one quarter of the facilities, should have regarded himself as liable to pay half of the rent.  He faces the evidential difficulty that he has not produced, or been able to produce, evidence of what he actually paid, and also has the problem, as noted above, that his parents claimed that they were liable for all the rent.  Nor has there been much consistency in his own account.

9.
In addition to the evidence concerning Council Tax liability, the Local Authority’s new submission must deal with Regulation 12(5) and (7) Housing Benefit Regulations 2006. This will require consideration not only of the claimant and his parents, but also of the position of his younger brother, who derives a benefit from his occupation of the dwelling, but is said not to make a contribution to the rent.  If the brother is not a person eligible for housing or council tax benefit, he may nonetheless be taken into account under regulation 12(5): R (Naghsband) v Camden LBC [2001] EWHC Admin 813, [2003] HLR 280.  A local authority is given discretion by regulation 12(7) to consider whether the eligible rent, as determined by regulation 12(5), is greater than it is reasonable to meet by way of housing benefit. If it is, the eligible rent shall be such lesser sum as seems to the authority to be appropriate in that particular case.  The local authority must reconsider the decision under appeal.  If it decides that the claimant does have entitlement to housing benefit in respect of part of the rent, it must set out how it has applied regulation 12(5) and (7) in reaching that decision  If it undertakes a further supersession or revision of the awards, it needs to set out clearly the periods of overpayment, and the basis on which such overpayments have been calculated. 

10.
Although I have set aside the tribunal’s decision because its conclusions on law were not sustainable, the claimant should realise it is still open to the new tribunal to reach a conclusion which is little more favourable to him. He should carefully consider what evidence he can bring to the new tribunal to show that there was an agreement, whose terms were clear and certain, as to the extent of his actual, not theoretical, liability to pay rent. 





(Signed on the Original)
Mrs A Ramsay









Deputy Commissioner 

                                                                                                25 July 2008
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