THE SOCIAL SECURITY COMMISSIONERS - Commissioner's Case No: CH/4838/2002 

DECISION OF THE SOCIAL SECURITY COMMISSIONER

1. My decision is as follows. It is given under section 14(8)(b) of the Social Security Act 1998.

1.1. The decision of the Durham appeal tribunal under reference U/44/225/2001/01228, held on 21st September 2001, is erroneous in point of law.

1.2. I set it aside and remit the case to a differently constituted appeal tribunal.

1.3. I direct that appeal tribunal to conduct a complete rehearing of the issues that arise for decision.

The issue

2. This case concerns the recoverability of an overpayment of housing benefit and of excess council tax benefit. The overpayment period ran from 6th April 1998 to 21st May 2000 inclusive. The excess benefit period ran from 1st April 1998 to 21st May 2000 inclusive. The overpayments arose, because the claimant´s income from reduced earnings allowance was not taken into account in calculating entitlement.

3. On appeal, an appeal tribunal decided that the benefits were not recoverable from and including 29th November 1999, because from that date the claimant could not have reasonable been expected to realise that he was being overpaid.

4. The issue for me is whether the tribunal went wrong in law.

The appeal to the Commissioner

5. The appellant is the housing benefit and council tax benefit claimant. The respondent is his local authority, Derwentside District Council.

6. The case comes before me on an appeal to a Commissioner against the decision of the appeal tribunal brought by the claimant with the leave of Mr Commissioner Bano. The local authority does not support the appeal.

Did the tribunal go wrong in law?

7. Yes, it did.

8. The claimant argues that he had been told by officers of the local authority that his reduced earnings allowance was disregarded for the purposes of housing benefit and council tax benefit. If that was true, he could not reasonably have been expected to realise that he was being overpaid. In those circumstances, the overpayment and excess benefit was not recoverable. See regulation 99 (1) and (2) of the Housing Benefit (General) Regulations 1987 and regulation 84(1) and (2) of the Council Tax Benefit (General) Regulations 1992.

9. The tribunal did not deal with that issue in its decision.

The grounds of appeal

10. The claimant has asked a number of questions in his appeal to the Commissioner. It is not necessary for me to answer all of them. However, it is appropriate to answer two of them.

Is reduced earnings allowance income for the purposes of housing benefit and council tax benefit?

11. Yes, it is.

12. Regulation 33(1) of the Housing Benefit (General) Regulations 1987 provides that a claimant´s income other than earnings is his gross income. Regulation 33(2) provides for some exclusions. They are set out in Schedule 4 to the Regulations. Reduced earnings allowance is not one of them. Reduced earnings allowance is a form of income. It is not earnings. It is not excluded by regulation 44(2) and Schedule 4. So, it is part of the claimant´s income.

13. Regulation 24(1) and (2) of, and Schedule 4 to, the Council Tax Benefit (General) Regulations 1992 make equivalent provision for council tax benefit.

Why did the tribunal not apply R(SB) 15/87?

14. This was a decision made in relation to the Commissioners´ social security jurisdiction. The recoverability of overpayments in that jurisdiction is significantly different from the one that applies to housing benefit and council tax benefit. Also, each time the claimant made a new claim for benefit he signed a declaration that he had made a full statement of his income. The officers of the local authority were entitled to rely on that declaration. They were not obliged to look back to earlier claim forms.

Summary

15. I allow the appeal and direct a rehearing.

16. As my jurisdiction in this case has been limited to issues of law, my decision is no indication of the likely outcome of the rehearing, except in so far as I have directed the appeal tribunal on the law to apply. However, I do not want the claimant to misunderstand the possible effect of my decision. The appeal tribunal´s decision was partly favourable to the claimant. He challenged that decision and I have set it aside. All issues will be open at the rehearing. The outcome of the rehearing may be less favourable to the claimant than the decision I have set aside. That is the risk he ran by appealing to the Commissioner.

Signed on original

Edward Jacobs

Commissioner

19th November 2002

