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1.  Ms xxxxx’s appeal is against the 31/10/2017 decision that she is no longer entitled to Employment and Support Allowance (ESA) from that date as she is not limited in her capability for work. Ms xxxxx’s appeal is made on the basis that she is limited both in her capability for work and capability for work-related activity.

Facts of the case


2. The facts of the case are as stated in the Secretary of State’s response to the appeal.

Grounds of Appeal 

3. We contend that, properly assessed, Ms xxxxx scored 81 points under the Work Capability Assessment (WCA) as at the date of the decision under appeal. We submit that the following descriptors under the amended ( 29 October 2013) version of Parts 1 and 2 of Schedule 2 to the Employment and Support Allowance Regulations 2008 applied to her as at the date of that decision; 


· 1 (a)(ii) – 15 points

· 2 (c) – 6 points

· 3 (b) – 9 points

· 8 (c) – 9 points

· 10 (b) – 6 points

· 11 (c) – 6 points

· 12 (a) – 15 points
· 15 (b) – 9 points
· 16 (c) – 6 points
4. Further and in the alternative, we contend that regulation 29 (2)(b) of the Regulations applies to Ms xxxxx and that accordingly, she should be ‘treated as’ having limited capability for work in the event that the tribunal determines she does not score sufficient points under Schedule 2 to satisfy the work capability assessment. 


5. In the event that the tribunal decides that either descriptor 1 (a) or 12 (a) of Schedule 2 applies to Ms xxxxx, it must also determine that regulation 34 (1) is satisfied – i.e. that the appellant has limited capability for work related activity. This is because descriptors 1 (a) and 12 (a) under Schedule 2 are, respectively, identical in their wording to descriptors 1 and 10 under Schedule 3. 


6. Should the tribunal determine that none of the descriptors under Schedule 3 apply to Ms xxxxx, we submit that regulation 35 (2) also applies in the circumstances of this appeal and that she should be treated as having limited capability for work-related activity. 

Schedule 2 – activities and descriptors

Activity 1 – mobilising - 1 (a)(ii) – 15 points
7. Ms xxxxx suffers from chronic osteomyelitis which she states results in her experiencing constant pain in her neck and shoulders. She states the pain becomes exacerbated with walking. Ms xxxxx also suffers with scoliosis of the spine which causes constant lower back pain and which she again states is exacerbated by walking. Ms xxxxx states that whilst she is able to walk 50 metres, she is only able to do so slowly as a result of the pain she experiences. She states that she would need to stop for one or two minutes after walking 50 metres in order to ease her pain, but that on further walking she would not accomplish as great a distance and would need to stop for longer. The pain in Ms xxxx’s neck and shoulders already referred to would prevent her covering any greater distance if using a manual wheelchair.


Activity 2 – standing and sitting – 2 (c) – 6 points


8. Ms xxxx states that she suffers from pain in her lower back as a result of scoliosis and that this prevents her from being able to remain at a work station for longer than 35 – 40 minutes, either standing or sitting or by a combination of the two. 


Activity 3 – reaching – 3 (b) – 9 points


9. The appellant states that due to the pain caused by osteomyelitis she is unable to raise either arm as if to put on a hat. 


Activity 8 – navigation and maintaining safety – 8 (c) – 9 points


10. Ms xxxx states that the combined effects of chronic and daily migraines, loss of vision in her left eye and tinnitus affect her ability to perceive distance and to hear approaching traffic. She states that she is therefore unable to navigate safely around unfamiliar surroundings without being accompanied by another person.


Activity 10 – Consciousness during waking moments – 10 (b) – 6 points


11.  Ms xxxxx has been diagnosed with syncope and experiences regular bouts of lost consciousness and falls as a result. She states that the frequency of the episodes varies; she sometimes has 2-3 episodes a week and that the longest she has gone without experiencing an episode is two months, but that this is unusual. Ms xxxxx reports that she loses consciousness for 1-2 minutes when she has a syncope episode but that her awareness and perception is affected for a longer period, perhaps 20 – 30 minutes.


12. We are aware that paragraph (5) of regulation 19 of the Employment and Support Allowance Regulations 2008 provides that descriptors under Part 1 of Schedule 2 to the Regulations can only apply where a claimant’s inability to perform an activity arises from a specific bodily disease or disablement and for descriptors under Part 2 where the inability arises from a specific mental illness or disablement. We also appreciate that the medical evidence in the papers (at pages 107, 111 – 113 and 117) indicates the cause of the episodes to be hyperventilation associated with panic attacks and that this presents an obstacle to the descriptor applying, in that panic attacks would be considered to be a mental rather than physical illness. We would, however, argue as follows;


12.1 Ms xxxx has been diagnosed with early onset dementia (page 83 of the papers and appendix 1 to this submission). Whilst this obviously affects the functioning of the brain, physical changes to the brain and its blood vessels are both detectable via MRI scan and are considered a diagnostic factor. We would suggest that the disease could therefore be considered to be both a bodily disease and a mental disablement. 


12.2 The position has changed since Ms xxxx was first diagnosed with syncope in 2014. Whilst it might have then been the case that she was experiencing fainting and falls in consequence of panic attacks whilst outdoors, now (and at the date of the decision under appeal) the loss of consciousness and falls occur just as frequently indoors.


12.3 From what Ms xxxxx has told her representative, it seems that on at least some occasions she experiences loss of consciousness without being able to recall having experienced symptoms of panic and hyperventilation prior to passing out. However, it seems that she also experiences panic attacks and hyperventilation indoors which lead to her losing consciousness and that these are triggered by episodes of disorientation and confusion. We invite the tribunal to explore the issue with Ms xxxxx, but we submit that if it accepts what we say at paragraph 2.1 above, whilst also finding that the episodes of disorientation and confusion leading to panic attacks and loss of consciousness are caused by early onset dementia, it is then open to the tribunal to award points under activity 10.  


Activity 11 – learning tasks – 11 (c) - 6 points

13. Ms xxxxx states that her ability to concentrate and to both digest and recall information is impaired by her depression and anxiety. Although she did not offer early onset dementia as a cause of these symptoms when instructing us, the tribunal will doubtless be live to the possibility that this disease also impacts on her functional ability in respect of this activity. Ms xxxx states that she could learn how to operate a new washing machine and can store or programme numbers into her mobile telephone. She states, however, that she is unable to programme her smart TV, is unable to store ‘favourite’ channels and is unable to switch from HDMI to AV input or back again.

Activity 12 – awareness of hazard – 12 (a) – 15 points

14. Ms xxxx states she suffers from poor concentration and awareness of hazard caused by depression and anxiety. Again, she did not offer early onset dementia as a cause of her poor concentration when instructing us, but the tribunal will be live to the possibility of this also playing a role. Ms xxxx states she has had to stop cooking due to frequent accidents; often cutting herself when chopping or peeling vegetables (this not being due to poor manual dexterity) due to very poor concentration. She states she also regularly burnt herself and the food she was cooking.

We ask that the tribunal explore with the appellant the incidents referred to by her daughter at pages 199 – 206 of the papers and in particular the incident at page 206. Neither syncope nor falls demonstrate a lack of awareness of hazard, of course, but we submit that where a person continues to act as if such inherently hazardous conditions did not give rise to risk, this may well show such a lack of awareness. More specifically, in relation to the incident described at page 206, we would be surprised if Ms xxxxx was actually faced with the choice between buying a new light bulb or sitting in the dark (though we do not doubt this was genuinely her perception); most people would have the option of taking a working light bulb from a light in another room or a lamp and switching that with the broken one. More importantly, if the broken lightbulb was one that would have required Ms xxxxx to use a mini stepladder or to stand on a chair to change, this surely, given her propensity for falls, demonstrates a lack of awareness of everyday hazard and a requirement for supervision for the majority of the time.

Activity 15 – getting about – 15 (b) – 9 points
15. Ms xxxxx states that due to experiencing frequent panic attacks and anxiety (which then lead to episodes of syncope and falls) when outdoors, she cannot go to either familiar or unfamiliar places unless accompanied.  


Medical and other evidence


16.  There is abundant medical evidence in the papers and whilst not all of this is relevant (i.e. appointment letters) it does confirm the conditions the appellant has been diagnosed with. The only additional medical evidence we wish to present is that of the appellant’s GP, at appendix 1 to this submission. Whilst this post-dates the decision under appeal, it is clear that the MRI scan on which the diagnosis is based pre-dates that decision (see page 83 of the papers). We assume that the symptoms that led to the MRI being requested were present for some time prior to the scan being carried out.


17. The tribunal will have the opportunity of hearing the appellant’s oral testimony. We are confident that it will find her a consistent and compelling witness.

The proper approach to regulation 29

18. Following the decision of the Court of Appeal in Charlton v Secretary of State for Work and Pensions [2009] EWCA Civ 42, it is established that the ‘substantial risk to health’ to be assessed must arise as consequence of the work the claimant would be found capable of undertaking, but for reg. 29 – i.e. a determination as to the applicability of reg. 29 requires a finding as to the range and type of work the claimant might be capable of undertaking. 


19. However, the assessment of risk also involves a consideration of the risk that would result as a consequence of being found capable of work. At paragraph 10 of IJ v SSWP (IB) [2010] UKUT 408 (AAC) Judge Mark said;


10. Further, the test is not limited to whether there would be a substantial risk to the claimant from any work he may undertake.  The test is as to the risk as a result of being found capable of work.  If he was found capable of work, he would lose his incapacity benefit, and would very possibly need to seek work and apply for jobseeker’s allowance.  That would involve his attending interviews, and going through all the other steps that would be needed to obtain and keep jobseeker’s allowance.  …..  The tribunal would then have to determine how this change from his being in receipt of incapacity benefit would affect the claimant’s mental health, looking not at some work he may do, but at the effect on his mental health of fruitless and repeated interviews and the possibly hopeless pursuit of jobs until he reached retirement age.  These factors were not considered by the tribunal, and indeed they did not elicit the information necessary to enable them to be considered, such as whether he had in fact applied for jobseeker’s allowance and if not, how he was coping or would cope.


20. Whilst IJ is an Incapacity Benefit decision, Judge Mark reaffirmed this as the correct approach for ESA in SD v SSWP (ESA) [2014] UKUT 0240 (AAC) as ‘the proper approach to regulation 29, following the wording of the regulation’ (para. 12). 


21. In GS v SSWP (ESA) [2014] UKUT 2014 0016 (AAC), Judge Mark held;


17. So too, in the present case, the tribunal needed to assess whether there was a deterioration in the claimant’s health following the decision, the extent of the deterioration, and the extent to which it was as a result of her being found not to have limited capability for work.  This includes the stress from an appeal, successful or otherwise, the stress of dealing with the Jobcentre and possible interviews, the prospects of employment, and the ways in which it is said that the claimant’s mental health can be kept stabilised bearing in mind, if the evidence is accepted, that it appears to have deteriorated even without seeking or obtaining work and without both the pressures of work and the additional pressures on daily life if she did spend part of it working.  The brief reference to “guidance and supervision as required” is inadequate to identify what the tribunal had in mind for this lady who was 56 years old at the date of the decision and who had only stabilised her mental health after giving up work.

22. In MW v SSWP (ESA) [2015] UKUT 0665 (AAC), Judge Lane criticised the approach adopted in paragraph 10 of IJ, holding that;


11. It is noted that the Court of Appeal in Charlton thought it possible, although probably rare, that the very finding of capability for work might cause a significant deterioration in a claimant’s health.  Apart from that rarity, the Court of Appeal states firmly that the risk to be assessed must arise as a consequence of work the claimant would be found capable of undertaking, but for regulation 29.  

12. In MB v Secretary of State for Work and Pensions (ESA) [2012] UKUT 228 (AAC) with which I respectfully agree, Judge Jacobs stated that Charlton 
‘decided that the trigger for the risk had to be found in the work the claimant would be undertaking.  It had to arise from (i) the decision that the claimant had capability for work; (ii) the work that the claimant might do; or (iii) travelling to and from work.  (i) will be rare.

13.
In MB the risk argued before the Tribunal was that if B, a drug addict, had to work, it would put more money in his pocket which he would spend on drugs.  Judge Jacobs rejected this argument:

‘That is not a risk that arises from the work.  The work is merely the circumstance that gives rise to it.’    

14. Charlton and MB v Secretary of State for Work and Pensions establish that there must be a causal link between the risk and the work (or travel to and from work) the claimant would be found capable of undertaking, but for regulation 29(2)(b).  The Court of Appeal shows that the links in that causal chain are short.  There is no hint in Charlton that a risk arising from some circumstance short of work, the workplace and getting to and from work, that is to be considered.

………….

17. Cases in the Upper Tribunal which seek to expand the circumstances in which a claimant might be at risk beyond looking at the work (and travel to and from work) in which the claimant might be engaged but for regulation 29(2)(b) (or beyond the rare exception where the decision itself would cause a substantial risk to health) widen the causational scope of the enquiry in a way that is inconsistent with Charlton and should not be followed.

18. It is also unnecessary for Tribunals to follow the remarks in GS and IJ because they are obiter.  In IJ, Upper Tribunal Judge Mark identified the underlying, fundamental error of the F-tT to be its failure to make the necessary findings of fact on the range of work to which the claimant was suited so that there could be no decision on the work he could do without substantial risk.  Judge Mark relied on a standard reformulation of the requirements of Charlton in coming to this conclusion.  

23. However, the approach outlined in IJ was confirmed as being the correct one in NS v SSWP (ESA) [2014] 115 (AAC) (reported as [2014] AACR 33) where paragraph 10 of Judge Mark’s decision was cited with approval at paragraph 45. Neither MW v SSWP nor MB v SSWP are reported decisions.
Regulation 29 as it applies to Ms xxxxx’s appeal
24. If the appellant’s statements as to the effects of her mental health problems, syncope and early onset dementia are accurate, we find it difficult to think of any work which she might realistically be capable of undertaking. This is particularly the case given that even a journey to and from work would appear to pose a substantial risk to her health (i.e. of falling and injuring herself during a syncope episode and of becoming confused and disorientated due to panic attacks and early onset dementia). Further, we think it is inevitable that her symptoms will, at some point, prevent her being able to comply with the conditionality and work-related requirements of Universal Credit (she lives in a full service area, so would be required to claim this benefit rather than JSA in the event her appeal is dismissed) for a person who does not have limited-capability for work. In saying this, we are referring only to the ‘ordinary’ requirements of work search and work availability and the linked requirement of evidencing these. We contend that Ms xxxx’s health problems make it foreseeable that she will be unable to meet (or unable to consistently meet) the claimant responsibilities for work search and work availability. And if this happens, benefit sanctions or the termination of her claim are equally foreseeable results. We submit such consequences would be likely to result in a deterioration in her mental health problems.


25. We submit that it is not unreasonable to suppose that the pressures that Ms xxxxx would be subjected to were she to be compelled to meet the work search and work availability requirements in UC would themselves be likely to result in a deterioration in her mental health – i.e. having to travel to unfamiliar places, attend appointments and interviews and engage with people with whom she is unfamiliar, when the support she would require for these activities cannot be guaranteed, is likely to pose a substantial risk to her health. 


Schedule 3 – descriptors 1 and 10


26. As previously stated, in the event that the tribunal decides that either descriptor 1 (a) or 12 (a) of Schedule 2 applies to Ms xxxxx, it must also determine that regulation 34 (1) is satisfied – i.e. that the appellant has limited capability for work related activity. This is because descriptors 1 (a) and 12 (a) under Schedule 2 are, respectively, identical in their wording to descriptors 1 and 10 under Schedule 3.
Regulation 35 (2)
27. Following the decision in IM v SSWP (ESA) [2014] UKUT 412 (AAC); [2015] AACR 10, it is established that in order to allow the tribunal to properly assess the potential risk of work-related activity, the Secretary of State must provide to the tribunal evidence of the work-related activity available in the area where the appellant lives, of the least and most demanding work-related activity available in that area and of which of those activities she considers it reasonable to require the appellant to undertake. 

104.
It will be apparent from what we have said above that, at least while the legislation is administered in the current fashion, the First-tier Tribunal needs to know not only what the least demanding types of work-related activity are but also what the most demanding types are in the area where the claimant lives. As Judge Jacobs pointed out in AH, that information can come only from the Secretary of State. 


105.
As indicated above, we accept the Secretary of State’s submission that, on an appeal in which regulation 35(2) is in issue, he cannot be expected to anticipate exactly what work-related activity a particular claimant would in fact be required to do. This is axiomatic. 


106.
But what the Secretary of State can and should provide is evidence of the types of work-related activity available in each area and by reference thereto what the particular claimant may be required to undertake and those which he considers it would be reasonable for the provider to require the claimant to undertake. The First-tier Tribunal would then be in a position to assess the relevant risks.

28. Whilst, IM is referred at pages 10 and 11 of the papers (paragraph 13 of the Secretary of State’s submission) we contend that the Secretary of State is still some considerable way from properly discharging her duty in this case. We say this for several reasons; 


28.1 In KC and MC v SSWP (ESA) [2017] UKUT 94 (AAC) it emerged that for some categories of claimant (those claiming contributory ESA) in some areas of the country, a new regime of work-related activity applied. This is referred to as the ‘Jobcentre Plus Offer’; the difference between this and the previous regime is, essentially, that work-related activity is delivered internally via the Jobcentre Plus Offer, rather than via external work programme providers. There remain, however, external providers for particular activities such as training courses or work placements which the DWP does not have the resources to provide itself. 


28.2 The DWP’s internal guidance on the administration of the Jobcentre Plus Offer and the application of IM were criticised by the Upper Tribunal in KC and MC in two particular respects. Firstly, the Secretary of State’s view that a list of the least and most demanding types of work-related activity does not need to be produced in appeals about whether the claimant even has limited capability for work was held by Judge Wright to be wrong. Secondly, the Secretary of State’s view that she need provide only examples of the least and most demanding activity (rather than the whole list) she considered the claimant could undertake was also held not to be compliant with her obligations under IM. Judge Wright held that the whole list of activity available in the claimant’s area and that ‘might be required to undertake’ was a better form of words than ‘could’ as the latter elided the two-stage approach required by IM.


28.3 Following KC and MC, the position has changed again. The internal guidance in Memo DMG 17/15 and Memo ADM 7/16 referred to in KC and MC has been updated and replaced by Memo DMG 1/18 and Memo ADM 2/18. We attach Memo DMG 1/18 as appendix 2 to this submission and Memo ADM 2/18 as appendix 3. Whilst we cannot find any significant difference between the two, Memo ADM 2/18 is the latest guidance so we shall refer to that.


28.4 The Jobcentre Plus Offer is referred to at various points in the Memo and in particular at paragraphs 47 – 50 of Memo ADM 2/18. We contend the essential points for this case are;


· It is no longer the case that the Jobcentre Plus Offer applies only to those claiming contributory ESA or only in some areas of the country. If the decision under appeal is one made after 3/4/2017, it is the Jobcentre Plus Offer that applies (paras. 37 and 49). 


· Where the Jobcentre Plus Offer applies, it is a standardised offer, in as much as the types of work related activity are available and the same ‘throughout the UK’ (para. 47).


· “In all cases, paragraphs 48 and 116 of the UT decision KC & MC v SSWP (ESA) [2017] UKUT 94 (AAC), which set out the Secretary of State’s description of the Jobcentre Plus Offer, should be brought to the attention of the FtT”. (para. 50). We assume this means those paragraphs should be brought to the tribunal’s attention by the Secretary of State, rather than this having to be done by the appellant’s representative.


· The types of work-related activity which make the Jobcentre Plus Offer are listed in the appendix to the Memo.


28.5 A copy of KC & MC v SSWP (ESA) [2017] UKUT 94 (AAC) is provided as appendix 4 to this submission so that the tribunal is able to consider the information at paragraphs 48 and 116. Whilst the tribunal will wish to review all of that material, we consider the most relevant points to be;


· The Jobcentre Plus Offer is clearly considered by the Department to be a process; so whilst a claimant might be required to carry out the least demanding types of work-related activity at the outset, the intention is clearly one of moving them toward the more demanding activity (sixth bullet point, paragraph 116).


· Whilst both the fifth bullet point of paragraph 48 and paragraph 116 (b) confirm that a claimant is able to request a formal review of the work-related activity they have been ‘asked’ to undertake if they believe it be inappropriate, it remains the case that any decision as to what is appropriate is ultimately for the work coach, whether on an initial action plan or on its review. Such a review is an internal review by the Department and does not carry any right of appeal. The only right of a claimant to independent judicial scrutiny in such a case would be to appeal a decision to impose any sanction as a consequence of a decision by the Secretary of State that they had failed to participate in work-related activity without good cause.


· The tribunal should also note the reservations expressed by Judge Wright at paragraph 117 in respect of the guidance and explanation offered by the Secretary of State.


How does this apply to the present appeal?

29. Clearly, the Secretary of State has failed to comply with the obligations imposed by IM and has failed to follow even her own internal guidance as outlined in Memo ADM 2/18.


29.1 Whilst the Jobcentre Plus Offer applies to the appellant, only information on half of the work-related activity in that offer has been presented. The ‘Soft Skills from District Provisional Tool’ document at page 211 of the papers is identical to the ‘Less Demanding’ work-related activity set out in the appendix to Memo ADM 2/18.


29.2 The list of the ‘More Demanding’ work-related activity is missing. Why is this? Is there no more demanding activity available in the area? How could this be the case when we are told the Jobcentre Plus Offer is a standardised programme, available throughout the UK? Is it simply an accidental omission? We would be more inclined to believe this were it not for the fact the same omission occurs in every ESA appeal that we deal with – with the same lack of explanation in every case. We do not know whether the omission is deliberate, but it is certainly misleading.


29.3 The Secretary of State has not stated which work-related activity she considers it would be reasonable for the appellant to undertake.  


30.  In IM Upper Tribunal went on to give guidance as to the correct approach in cases where the Secretary of State has failed to provide all of the evidence required ;


115.
However, in our view, where the present practice of the Secretary of State has the effect that the relevant predictions cannot be made with sufficient certainty, the underlying purpose of regulation 35(2) is best served and promoted by a finding that regulation 35(2) applies rather than by leaving the vulnerable claimant to take the risk of a decision that causes the regulation 35(2) risk to materialise or would do so if not successfully challenged.

116.
A finding that there is some work-related activity in which a claimant could engage without a substantial risk to someone’s health is not by itself a sufficient ground for finding that there would not be risk to someone’s health if the claimant were found not to have limited capability for work-related activity.  That is because it does not wholly answer the statutory question.  

117.
If the Secretary of State fails to provide the evidence we have said should be provided, the First-tier Tribunal is entitled to use its own knowledge, if it is confident that it is up-to-date and complete as to the more demanding types of work-related activity, or it may adjourn to obtain the necessary evidence or it may decide that it can properly determine the case one way or the other without the evidence.  It depends on the circumstances and, in particular, on how vulnerable the claimant is.


31. We contend that Ms xxxxx should be ‘treated as’ having limited capability for work-related activity under regulation 35 (2). Our reasons are essentially the same as those given when arguing that regulation 29 applies in this case; that is, any work-related activity will be mandatory and will require Ms xxxxx to carry out some of the very activities which are liable to increase her symptoms of mental distress and the risk of falls. We contend that if these activities are mandated in circumstances where the necessary support is either unavailable or cannot be guaranteed, the risk will increase and be substantial. 

32. We ask the tribunal to bear in mind what is said in paragraph 116 of IM, quoted above; a finding that there is some work-related activity in which the appellant could engage without substantial risk to someone’s health does not answer the statutory question. In part, this is because the tribunal cannot compel the Secretary of State or the work coach to mandate only those specified types of activity; that decision is one for the Secretary of State. And in circumstances where she has failed to comply with her obligation under IM to indicate which of the activities she considers it would be reasonable to require the appellant to undertake, the assumption can only be that she considers any and all of the activities to be reasonable, including those of the more demanding type.

33. In light of what is said in IM at paragraphs 115 – 117 quoted above, it open to the tribunal to adjourn to permit the Secretary of State further opportunity to provide the required information. However, IM is hardly recent case law and the failure of the Secretary of State to provide the required information in this and other cases cannot be as a result of her being unaware of her obligations. We question whether an adjournment would result in the required information being provided.
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