
IN THE UPPER TRIBUNAL
Appeal No.  CH/2548/2008

ADMINISTRATIVE APPEALS CHAMBER

Before Deputy Judge Ovey

Decision:  The decision of the appeal tribunal given on 24th April 2008 contained errors of law.  In exercise of the powers given by section 12 of the Tribunals, Courts and Enforcement Act 2007, the decision is set aside and the matter is remitted for reconsideration by a new tribunal in accordance with the directions given below

REASONS FOR DECISION

1.
This is an appeal by the claimant against the decision of the appeal tribunal given on 24th April 2008 by which the tribunal dismissed the claimant’s appeal against the decision of the decision maker made on 30th August 2006 refusing to backdate a claim for housing benefit made by the claimant on 28th June 2006 to 10th April 2006.  At the same hearing the tribunal dismissed the claimant’s appeal against the decision of the decision maker made on 1st July 2006 that he had been overpaid housing benefit amounting to £360 for the period 10th to 23rd April 2006.

2.
The claimant appealed against both decisions by the tribunal.  His appeal against the overpayment decision has the reference number CH/2547/2008 and this decision should be read in conjunction with my decision on that appeal.  In that decision I have explained the transfer of the proceedings from the Social Security Commissioners to the Upper Tribunal and have set out the material facts of the case.  

3.
The tribunal’s reasons for her decision on the backdating claim were as follows:

“9.
… A claim for Housing Benefit can be backdated where he shows good cause for his delay in claiming.  The regulation is In assessing whether a claimant had good cause for his delay, the basic test is whether a reasonable person of the claimant’s age and experience, and having the information that the claimant had or might have obtained, would have acted or omitted to act as the appellant did.

10.
The appellant’s first language is not English.  [The representative] told the tribunal that the appellant spoke through an interpreter to him most of the time, but that he had been in the UK for 10 years.  The housing association helped the appellant deal with filling in forms and writing letters.  [The representative] says that the Authority did not send copies of correspondence to them such as information requests, as they should have.  They were, however, notified properly of the overpayment on 19/07/06.  By that time, the appellant had been back in the UK (if he had indeed left it) since at least 22 June 2006, when he signed his claim form.  Moreover, [the representative] told the tribunal that the appellant had come into the office, but had not told the member of staff dealing with him of the problems that had arisen.  He thought that some clients just put correspondence away.  He felt that, had the Authority sent copies of their letters to the appellant to them, they could have chased the appellant up.

11.
The tribunal cannot see how a reasonable person in the appellant’s position would not have told the housing association, who helped him with claims, about his problem right away, and no explanation has been given for the failure to do so.  And, indeed, if the appellant was away, it is impossible to see how the housing association could have helped him, since he did not leave information about his whereabouts.

12.
Despite not having English as a first language, the appellant had been here for a considerable time and was familiar with claiming benefits, having made claims for Jobseeker’s Allowance and having been on Housing Benefit since 2001 with this Authority.  He did not request backdating on his claim form of 28 June 2006, but did so on 21/07/06.  He did not tell the Authority that the reason for his late claim was absence abroad until 23/02/007.  Taking into account that he only gave his reason for the late claim nearly 9 months late, the tribunal does not find that he has credibly shown he was abroad from April until sometime in June 2006.

13.
From the tenor of his letter at page 55, it appears that his partner was not abroad with him.  He has not explained why she did not look after his correspondence or go to the housing authority.  If he felt she was not competent to do so, he should have made arrangements with someone else, such as his landlord, to assist.

14.
The tribunal does not accept that this provides good cause continuously throughout the period down to the date he requested backdating, or from a date within the overall period down to the date of claiming for the backdated period.  The appellant returned the benefit intervention form, which was treated as a new claim, on 28/6/06.  There is no place on this form to request backdating, but the appellant must have been aware as an experienced claimant that his Jobseeker’s Allowance had stopped for a period of time and that a break in benefits would occur.  If he was not aware of it, he should have been because he should have made arrangements for someone to check his post and alert him to correspondence.  The tribunal has not been given any reason why the appellant waited until the 21 July to make the claim for backdating, having gone to see the housing association before this.  The tribunal considers that a reasonable person of his age and in his circumstances would have done so.”

4.
The grounds of appeal on the backdating aspect of the claim were essentially:

(1)
the housing association in effect managed the claimant’s housing benefit claim for him, given the claimant’s lack of knowledge and language barrier.  The representative had pointed out that the claimant was illiterate.  No consideration appeared to have been given to those facts in the tribunal’s statement of reasons;

(2)
the tribunal had been specifically referred to R(S) 2/63 and it had been pointed out that the claimant was a refugee, but the tribunal did not seem to give any weight to those circumstances.

5.
The local authority said in its submission on the appeal that the tribunal had in fact referred to R(S) 2/63 in paragraph 9, when setting out the applicable test; that paragraph 11 of the statement of reasons recognised the housing association’s role; and that the tribunal recognised that the claimant’s first language was not English.  Although it was submitted on behalf of the claimant that insufficient weight was given to these various matters, they were set against the length of time for which the claimant has lived in this country and his experience as a benefits claimant. 

6.
In my view, there is no merit on the point relating to R(S) 2/63.  On reading the grounds of appeal, it might be thought that it is a case which has some particular relevance to refugees.  In fact, it simply affirms the longstanding test for good cause, in terms similar to those used by the tribunal.  It is of course relevant that the claimant’s experience was that of an illiterate refugee who speaks little or no English, but his experience was also that of a person who had lived in the United Kingdom for 10 years at the material time and had successfully claimed jobseeker’s allowance and housing benefit for substantial periods, albeit with the assistance of the housing association.    

7.
Similarly, in my view there is no merit in the suggestion that the tribunal did not give proper weight to the claimant’s lack of knowledge and language barrier.  The tribunal was clearly aware of those matters.

8.
Reading the tribunal’s statement of reasons, it seems to me that the tribunal was principally influenced by the following factors:

(1)
allowing for the claimant’s difficulties, nevertheless he had come into the housing association office at some unspecified date before 21st July 2006 but had not mentioned the problem which had arisen.  Any reasonable person would have done so;

(2)
the claimant made no reference to his alleged absence abroad until 23rd March 2007;

(3)
if the claimant was abroad, he should have made arrangements for someone to deal with affairs such as his housing benefit claim.

9.
There are two problems with this approach.  The first is that the tribunal was effectively hearing evidence from the representative about the claimant’s dealings with the housing authority.  In my view, if the representative was acting as a representative for the claimant, the tribunal ought not to have accepted evidence from him on factual matters which was adverse to the claimant and which the claimant had no opportunity to deal with.  If the representative was acting as a representative for the landlord, the tribunal again ought not to have accepted factual evidence from him with which the claimant had no opportunity to deal in circumstances in which the claimant apparently believed that the representative was there to put his case.  While I have no difficulty in understanding why the tribunal took the course she did take, and indeed why the representative acted as he did, it can now be seen that it involved a breach of natural justice, since it allowed fresh evidence to be introduced against the claimant of which he had no knowledge.

10.
The second problem is that the tribunal has not made a clear finding one way or the other on the question of the claimant’s alleged absence abroad.  There is merely a negative statement that the tribunal does not find that he was abroad.  The inordinate delay in informing the local authority of his absence, which persisted long after the housing association was fully involved in the case and indeed until after the adjourned tribunal hearing, might have afforded a good reason for disbelieving the claimant’s assertion, which would have left good cause to be considered on the basis that he was in the United Kingdom throughout the period April to June 2006 and prima facie was receiving official notifications and correspondence.  His inaction until 21st July 2006 would have to be considered in that context.

11.
The tribunal, however, dealt with the matter on the footing that he might have been abroad, but in that case he failed to make appropriate arrangements for someone else to deal with his affairs.  There was no evidence before the tribunal as to the arrangements he had made and whether or not they were reasonable or whether he simply went away for two months quite regardless.  Nor is it clear how the adequacy or otherwise of these arrangements affected the point made in paragraph 14 that he had made a claim on 28th June 2006 but had not sought to backdate it until 21st July 2006.  At least one possible explanation is that although the housing association (who as his landlord must have known that housing benefit had not been paid) assisted him with the claim form, the housing association did not advise him to seek to backdate the claim.  (It is to be recalled that the form itself was not a claim form as such, but a review form.)  Whether or not that could amount to good cause in all the circumstances of the case is debatable, but it is another point on which the dual and somewhat conflicting role of the representative emerges.  For those reasons, but with some hesitation, I also conclude that the tribunal erred in law in failing to deal adequately with the issue of the claimant’s alleged absence abroad and its possible impact on whether or not he had continuous good cause for the delay in making the claim.

12.
The difficulties to which these points give rise has been compounded by the absence of the record of proceedings, which might have answered some of my questions. 

13.
In those circumstances, the backdating decision is also set aside.  As in case CH/2547/2008, I direct that neither of the tribunals previously involved in this matter should be included among those from whom the new tribunal is to be chosen.

14.
It will be appreciated that in my view the claimant would now do well to seek the assistance of a representative who does not have the dual role of the representative who has previously helped him.  In saying that, I do not intend to imply any criticism of that representative, who has no doubt been of considerable assistance to the claimant.  In the unusual circumstances of this case, however, the difficulty I have identified has arisen.  It will also be appreciated that there may be real advantages for the claimant in being present himself and in being able to answer any questions which may occur to the new tribunal.

(Signed on the original)



E. Ovey








Deputy Judge of the Upper Tribunal
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