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DECISION OF THE SOCIAL SECURITY COMMISSIONER  

1.
This is an appeal by the Claimant, brought with the permission of a legally qualified panel member, against a decision of an appeal tribunal sitting at Sutton on 24 April 2007. For the reasons set out below that decision was in my judgment erroneous in law. I allow the appeal, set aside the Tribunal’s decision and remit the matter for redetermination by a differently constituted appeal tribunal. 

2.
On 10 October 2006 the Claimant submitted to the London Borough of Merton (“the Council”) a claim for housing benefit in respect of the occupation by him, his wife and son (aged 16 months) of a furnished room. He said in the claim form that he had moved there on 10 May 2006 and that the rent was £85 a week. He gave the landlord’s name. The claim form stated: “We must see evidence of your rent and tenancy before we can decide how much benefit you can get. Read the checklist at Part 15 to see what you can use as proof.” Part 15 required the claimant to tick boxes saying what evidence was provided: “Please tick to say what evidence you are sending with this form. We must see original documents, not copies.” One of the categories of document was listed as: 

· “Evidence of private rent and tenancy

Such as a rent book, rent receipts, a tenancy agreement or a letter from your landlord.” 

3.
The Claimant did not submit any documentary proof of liability for rent with the form. On 17 October 2006 the Council sent to the Claimant a list of information needed “in order to work out your housing/council tax benefit”. This included “proof of the rent you are charged.” The letter stated that “if you do not return this information within one calendar month, your entitlement will either be cancelled or not worked out.” 

4.
The Tribunal found that on 23 October 2006 the Claimant went to the housing benefit office and explained that he could not get proof of his rent. He was advised to ask the CAB for help with his questionnaire and given a compliments slip to take to the CAB. He went to the CAB office but there was a queue and he was feeling unwell and could not wait long enough to see an advisor. 

5.
On 31 October 2006 the Council wrote again to the Claimant, enclosing a copy of the questionnaire of 17 October 2006. The Tribunal found that on 7 November 2006 the Claimant took that letter and some documents to the Council’s offices and was given a receipt regarding the documents which he had provided. That receipt recorded that he stated that he could not get proof of the rent from his landlord. 

6.
On 21 November 2006 the  Council wrote to the Claimant stating that “I have not received all the information requested in my letter of 17 October 2006. In accordance with the Benefits regulations, your claim is defective, because I have not received a full reply from you within one month of the date on the earlier letter. Without the information I requested earlier, I have assumed that you would not qualify for benefit.” 

7.
The Claimant appealed against that decision. The Tribunal held an oral hearing at which the Claimant was represented by Wandsworth and Merton Law Centre and gave evidence. The Tribunal dismissed the appeal. Its Decision Notice confirmed the Council’s decision of 21 November 2006 and stated that “[the Claimant’s] claim for housing benefit was properly treated as defective because he failed to provide any proof of rent paid.” 

8.
The Claimant had in fact ceased to occupy the furnished room in about March or April 2007. He did not at the hearing produce any evidence emanating from the landlord showing a liability to pay rent. 

9.
In its written submission to the Tribunal the Council contended that the issue for the Tribunal was “to consider whether or not [the Claimant] has provided sufficient evidence and information in support of his claim to allow the Local Authority to process his claim.” 

10.
The Tribunal recorded in the Statement of Reasons that the following submissions were made (before and at the hearing) on behalf of the Claimant. (1) That the Council was under a duty to give the Claimant every reasonable opportunity to establish that he was entitled to benefit and that (in the light of the fact that he could not get proof of liability for rent from his landlord) the Council should have asked him for alternative evidence such as utility bills or bank statements to show that he lived at the property and was paying rent or he should have been asked to swear a Statutory Declaration that he was liable to pay rent and that he should have been given more time. (2)  That it was not reasonable to ask the Claimant to provide evidence that he could not provide and that he should have been told what alternative evidence would be acceptable and that the regulations did not specify that there must be a request for an extension of time. 

8.
The Tribunal referred in the Statement of Reasons to Regulations 83(1), (6), (7) and (8), and to Regulation 86(1), of the Housing Benefit Regulations 2006. The kernel of the Tribunal’s reasoning is in paragraphs 14 and 15 of the Statement of Reasons. The Tribunal reasoned as follows: 


(1)
That it was reasonable for the Council to ask for proof of rent. 


(2)
That if the Claimant was unable to provide the proof requested, the onus lay on him to offer an alternative. It was not for the Council to suggest alternatives because it would not know what other proof he might be able to provide. It would not have helped for the Council to ask for bank statements as proof because he did not pay his rent by cheque. 


(3)
The requirement in reg. 86(1) to provide reasonably requested information is mandatory. 


(4)
The claim was defective when made and the Claimant did not correct that defect as requested. It could not be treated as validly made in the first instance under Regulation 83(8) because the Council did not receive all the information it had requested (or any alternative evidence) within one month of the request or within any longer period, reasonable or otherwise. 

9.
In paragraph 3 of the Statement of Reasons the Tribunal had referred to the fact that the Claimant’s evidence at the hearing was that he paid his rent in cash and took the cash out of his Post Office savings account but not in the amounts of his rent. “He provided no written evidence to support this (even at the hearing) and I do not think it is necessary for me to make findings as to what if any rent was actually paid.” 

10.
One of the grounds of appeal put forward on behalf of the Claimant in this appeal is that the Tribunal should have determined the question whether the Claimant satisfied the conditions of entitlement to housing benefit, which involved determining whether he was liable to pay rent. 

11.
Despite a reminder from this Office, the Council has not made any submission in this appeal, or indeed replied in any form to my Directions setting a timetable for submissions. In view of the nature of the issues raised in this appeal, that was a singularly unhelpful approach. 

12.
I would accept that there may be some inclarity in the law as to the consequence of a claim being “defective”, within the meaning of reg. 83 of the 2006 Regulations. In particular, it may be unclear whether, if the local authority refuses to consider a claim on the ground that it was “defective” (because insufficiently evidenced), a tribunal on appeal is bound to determine not whether the claim was defective, but whether the conditions of entitlement to housing benefit were satisfied at the date of that refusal. In the note to regulation 89 on page 394 of the current edition (2007/8) of CPAG’s Housing Benefit and Council Tax Benefit Legislation the authors state: 

“The effect of [R(H) 3/05] and the subsequent amendments to reg. 76 of the 1987 Regulations (now consolidated in reg. 89 (sic)] is that a local authority must decide a defective claim at the point in time when the alleged defect will not or cannot reasonably be remedied, and when such a decision is made the claimant has a right of appeal to an appeal tribunal against the entitlement decision then arrived at. The decisions made by local authorities in these situations are simply decisions on claims, made on the evidence available, which in most cases will be negative decisions given the lack of evidence. If any support for this is needed it can be gained from what was said in Committee by the Parliamentary Under Secretary of State (Maria Eagle) when reg 4(3) of (the then draft) SI 2004 No 3368 (which amended reg 76 HB Regs 1987) was being considered, where she made it plain that the intent of the amendment was to implement in full the Tribunal of Commissioners’ decision and that the terms of reg. 76(1) HB Regs 1987 required an authority to make a decision on every claim, defective or otherwise.” 

13.
If that view of the law is correct, the Tribunal was bound to determine the merits of the Claimant’s claim, even if the Council’s decision was that it did not have to determine the claim because it was defective. 

14.
However, in my judgment the substance of the Council’s decision of 21 November 2006 under appeal, including as it did the statement that “without the information I requested earlier, I have assumed that you would not qualify for benefit”, was that the Claimant had not established that he satisfied the conditions of entitlement to benefit. I do not think that the Council’s decision was that there had been no valid claim which could be processed at all, but rather was a decision that in the absence of supporting evidence as to rental liability the claim must fail on its merits. 

15.
It follows that in my judgment the Tribunal erred in law in considering (as it did) whether the Council had acted reasonably in requiring additional evidence of the Claimant’s liability to pay rent, rather than the issue whether the Claimant was in fact liable to pay rent, and had paid it. 

16.
In my judgment the Tribunal’s decision must therefore be set aside as erroneous in law. The new tribunal will be required to consider the substantive issue whether the Claimant satisfied the conditions of entitlement to housing benefit, including in particular the requirement that he was liable to pay rent. 


(signed on the original)
Charles Turnbull



Commissioner
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