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DECISION OF THE SOCIAL SECURITY COMMISSIONER
1.
The London Borough of Hillingdon's appeal to the Commissioner is disallowed. The decision of the Harrow appeal tribunal dated 6 September 2006 is not erroneous in point of law, for the reasons given below, and therefore stands.

2.
This is a relatively routine overpayments case. I granted the request on behalf of the London Borough of Hillingdon ("the local authority") for an oral hearing of its appeal, as I was not minded to decide in its favour on the written submissions. The hearing took place on 10 July 2007. The local authority was represented by Mr Simon Cullimore of the Benefit Section of its Adult Social Care, Health and Housing Department. The claimant did not attend, but was represented by Mr Nazim Shah of Hillingdon Law Centre. I am grateful to both representatives for their well-prepared submissions.

3.
The appeal tribunal was concerned with the decision notified in the local authority's letter dated 3 May 2006, that the claimant's entitlement to housing benefit (HB) and council tax benefit (CTB) had been amended from 22 November 2004, because her child care costs had ended and her tax credits had increased, and that the resulting overpayment of HB from that date to 23 April 2006 (£4,617.26) and excess CTB from that date to 31 March 2007 (£2,009.82) was recoverable from her. The existence of the overpayments (as I describe the combined HB overpayment and excess CTB from now on) has not been challenged on behalf of the claimant. The challenge is on the ground that the major part of the overpayments is not recoverable under regulation 100 of the Housing Benefit (General) Regulations 2006 (regulation 83 of the Council Tax Benefit (General) Regulations 2006) because it arose in consequence of official error and the claimant could not reasonably have been expected to realise that she was receiving overpayments.

The course of decisions
4.
The claimant was first awarded HB and CTB from 12 November 2001 as a lone parent with care of her daughter (born on 11 November 1999). On the application form signed on 4 November 2001, she ticked yes to the question whether she paid child care costs for a child under 12. The form instructed that, if the answer was yes, the name and address of the child minders and the amount charged each week was to be stated and confirmation of the amount forwarded. The claimant apparently enclosed a copy of the price list from the nursery her daughter attended, with the amount for part-time attendance under the age of two (£95) circled. Benefit was awarded on that basis. The award letters dated 22 November 2001 for the period to 31 March 2002 set out under the heading "Income" the claimant's weekly earned income, unearned income (child benefit and working families' tax credit) and "other amounts" (expense £94.50 and amount disregarded £25). At the time £94.50 was the maximum amount that could be allowed under the regulations for child care costs. A little arithmetic would reveal that the "other amounts" had been deducted from the income figures to produce an amount of total income (£154.13). That exceeded the claimant's applicable amount and there was a calculation of how a percentage of the excess income was deducted from a maximum benefit figure to produce the amount of the award.

5.
The claimant signed another form, headed "Review of Entitlement", on 5 September 2002. She again ticked that she paid child care costs and, as instructed, gave the name of a different nursery and the amount paid (£137.50 per week, although it appeared from the price-list enclosed that the right amount was £127.50). Benefit was awarded again. The award letters presumably took the same form, but only allowing £94.50 for child care costs (no copies are in the papers). Letters dated 10 March 2004 and 15 March 2004 are in the papers notifying a new amount of HB from 5 April 2004 and non-entitlement to CTB from 1 April 2004 on a change of circumstances. The nature of the change was not identified in the letters, but was presumably an increase in the amount of tax credits awarded, although the increase from April 2004 in the maximum allowable amount of child care costs to £135 per week was taken into account in allowing £127.50 as an expense. By this time "benefit periods" had been abolished and awards were made on an indefinite basis. A further letter dated 20 September 2004, possibly in response to a new claim for CTB (not in the papers), notified no entitlement to CTB from 11 October 2004.

6.
The claimant signed a further form, this time entitled "In-Year Benefit Check", on 16 November 2004. A declaration at the end of the form indicated that an officer of the local authority had filled in the form for her. The officer declared that she had read each question to the claimant and written down her answers. The declarations signed by the claimant included a confirmation that the information she had given was correct and complete. In the section for details of her daughter, the box for "Student / Training Scheme / Apprentice Please state which" had "FTE" written in (the letters are not easy to decipher, but that was agreed by Mr Cullimore at the oral hearing). There was no tick either yes or no against the question about whether child care costs were paid. Nothing was written in the boxes for the identity of the child minders and the amount paid. The claimant produced a tax credit award letter dated 29 October 2004 showing the child tax credit and working tax credit due for the year from 6 April 2004 to 5 April 2005 and that there had been some in-year overpayment of tax credits that would be recovered by reducing payments for the rest of the year. On the second page of that letter (mainly about what changes the claimant should report and giving no figures) was a statement that the claimant had no qualifying child care costs. It is now known that the claimant had ceased to incur child care costs some time before, probably around when her daughter started to attend school in September 2004.

7.
There is no record of any decision following receipt of that form until 7 February 2005. Letters of that date notified a "recalculation" of the amount of CTB from 1 November 2004 to the maximum amount of benefit and a substantial increase in the amount of HB from the same date, taking account of a dramatically reduced amount of tax credits. The calculation continued to take into account an expense figure of £127.50. Benefit calculated on that basis continued in payment for some time. Letters dated 11 March 2005 and 12 March 2005 confirmed the calculations from April 2005, taking into account an increase in the claimant's earnings. Subsequently, the claimant submitted another tax credit letter dated 14 March 2005 with some figures for 2004/2005 and a statement of what would be paid to her in 2005/2006 if her circumstances did not change. That letter also stated on its second page that the claimant had no qualifying child care costs. There is no record of any further decisions in consequence.

8.
On 21 January 2006 the claimant signed another in-year visit check form, filled in by an officer of the local authority. The question about child care costs was ticked no and "not for 2 years" was written in. A tax credit letter dated 12 December 2005 was produced. On 10 March 2006 the local authority wrote to the claimant asking for her December 2005 pay-slip. After a reminder, she took that into an office, but the copy taken cut off the vital figures and on 7 April 2006 the local authority wrote to ask for the pay-slip again. When the claimant did not reply, the local authority wrote to her on 21 April 2006 to say that payment of HB and CTB was consequently being suspended from 24 April 2006. But in the meantime, letters dated 7 March 2006 and 15 March 2006 respectively had notified recalculations of the amounts of HB from 3 April 2006 and CTB from 1 April 2006 allowing an expense of £127.50 in the calculation.

9.
Finally came the letter dated 3 May 2006 notifying the decision summarised in paragraph 3 above.

The appeal to the appeal tribunal
10.
The claimant appealed against the decision, saying that she had always provided relevant information as requested. Mr Cullimore prepared a very detailed written submission on behalf of the local authority to the appeal tribunal. He carefully separated out first the amount of CTB already allowed for the period from 4 May 2006 to 31 March 2007 (£803.44), that he submitted was automatically recoverable under regulation 83(5) of the Council Tax Benefit (General) Regulations 2006, and second an overpayment for the period from 12 December 2005 to 23 April 2006 stemming from a retrospective increase in tax credits, amounting to £167.71. These are the elements of the total overpayment not challenged by the claimant's representatives, so that I need say no more about them. The remaining overpayment, relating to the failure to take into account that the claimant ceased to incur child care costs after 22 November 2004, was said to be recoverable because none of it arose from official error. In brief, Mr Cullimore submitted that the claimant had not properly informed the local authority in writing of the change until the form received on 24 January 2006 and that the local authority was not required to analyse the tax credit letters, produced for the purpose of verifying amounts of income from tax credits, for possible evidence about child care costs, relying on some statements of Mr Commissioner Rowland in decision CH/69/2003. Then, he said, the local authority did not make an official error in failing to suspend the claim before making the decision of 3 May 2006 while gathering information about the claimant's earnings. In the alternative, if it were decided that there had been an official error, Mr Cullimore submitted that it would have been reasonable for the claimant to have realised that she was receiving an overpayment of HB and excess CTB. That was a reference to the additional condition in regulation 100(2) of the Housing Benefit (General) Regulations 2006 (regulation 83(2) of the Council Tax Benefit (General) Regulations 2006)) for an overpayment not to be recoverable if it arose in consequence of an official error. It is also relevant that the definition of "official error" excludes a case where the claimant has caused or materially contributed to the mistake, act or omission that would otherwise be an official error.

11.
The claimant attended the hearing on 6 September 2006 with Mr Shah. Mr Cullimore attended for the local authority. The appeal tribunal allowed the claimant's appeal and held that, although the amounts of £803.44 and £167.71 identified above were recoverable from the claimant, the overpaid HB and CTB due to the local authority not being aware that child care costs had ceased were not recoverable.

12.
In the statement of reasons, the appeal tribunal reached the following conclusions about official error on the part of employees of the local authority and any contribution by the claimant. Having noted that Mr Cullimore had acknowledged that the local authority could have made enquiries after the form signed on 16 November 2004 was left blank on child care costs, the appeal tribunal said in paragraph 8 onwards:


"To my mind that was a fair observation. After two claims when details had been given of child care costs and when fee details had been provided the authority should have examined the form completed by one of its staff with some more care than they in fact did. From [the claimant's] perspective she could assume that if she went to the authority's offices and let an employee there complete the claim pack then all the information sought had been included and that was the end of the matter.


 9. Of course, it is not the end of the matter. Two other hurdles have to be surmounted by the appellant and her representative. First, just how much effort the authority should have put into scrutinising the tax credit award form. [The appeal tribunal referred to the local authority's submissions and what Mr Commissioner Rowland had said in CH/69/2003]. There are two differences between that case and this one. First, the information in this instance is of a different nature as the authority did not have to read the tax credit award letter and then make further enquiries: instead they had only to read the attached notes which would make it all too plain that there was no longer any child care component. And second, judging by the certification date on the tax credit award, [the claimant] took it with her to the authority's offices and left it with the form that she had completed with the help of the employee of the authority. Yet again it seems to me that she could rest assured that she had done what was apparently expected of her so there was nothing more for her to do.


 10. I therefore find, as I indicated during the course of the hearing, that the authority did err in the completion of the intervention and did also err in failing to consider the CTC award letter more carefully. Enquiries should have been made on both and the outcome would have caused them to question whether or not [the claimant] was still paying child care fees. The authority therefore made an official error within the terms of regulation 100."

13.
On the consequent question of whether the claimant could reasonably have been expected to realise that an overpayment was being made, the appeal tribunal referred to the information presented in the local authority's decision letters and the claimant's explanation at the hearing that, because she paid her child care fees monthly, she could not easily identify the weekly expenses figure as related to those fees. The appeal tribunal rejected that explanation, as the claimant had said that she looked at the income figures for salary, tax credits and child benefit and thought they looked about right, so was able to make the necessary calculations. The claimant's alternative explanation was that she thought that the expenses figure was an allowance for the overall expenses of bringing up a child, not necessarily linked to whether those expenses included fees for child care. After detailed consideration, the appeal tribunal accepted that the claimant could not reasonably have known that she was being overpaid. That conclusion has not been challenged by the local authority on appeal, so that I need say no more about it.

14.
The final paragraph of the appeal tribunal's statement was as follows:


"17. The second outstanding matter that the [local authority's] submission addresses, on its sixth page, is whether the authority had been dilatory in suspending the claim thereby unnecessarily increasing the overpayment. The submission writer makes the fair point that suspension was the only sanction available and that suspension is a power to be used with care in order to avoid hardship. But the authority did wait from 24.1.06, when it first found that the child care costs had ceased, until 23.4.06 when it received the wage slips for which it had been waiting. Should it not have suspended payments because of its concerns as to a possible long term overpayment? In its defence the local authority referred me to CH/454/2005 and CSHB/718/2002 where the test approved is one of whether the authority's delay had been `particularly protracted'. Once again there was no submission from the appellant or her representative on this point although [the claimant's] acceptance of the £803.44 CTB overpayment running to the end of March 2007 can be taken as an implication that the point is not in dispute. I must therefore form my own conclusions. The authority's reasons - avoiding hardship, and waiting for a response are I find sufficient to avoid a finding of `particularly protracted' because they did set their mind to attempting to resolve the matter if at all possible. To put it another way, there is no evidence that the authority just did nothing for three months and then realised that it ought to have made enquiries and taken action earlier."

The appeal to the Commissioner
15.
The local authority now appeals against that decision with the leave of the chairman of the appeal tribunal, who gave no reasons for granting leave. The local authority's application had suggested that clarification was needed as to whether in paragraph 17 of the statement the appeal tribunal had intended to indicate that the overpayments from 30 January 2006 to 23 April 2006 were recoverable despite the findings as to earlier official error. It had also argued that the appeal tribunal erred first in finding that the local authority made a mistake in not looking at the tax credit letters for evidence of child care costs and in failing to apply CH/69/2003 and second in concluding that the claimant's failure to complete the form signed on 16 November 2004 properly did not materially contribute to the any official error so as to take the case out of the definition of official error.

16.
In a written submission of 12 January 2007, the claimant's representative opposed the appeal. The local authority's reply dated 13 February 2007 expanded on its case and requested that, if the appeal tribunal's decision were set aside, the Commissioner should substitute a decision on the claimant's appeal against the decision of 3 May 2006. For that reason, Mr Cullimore was "slightly inclined" to ask for an oral hearing. I have explained in paragraph 2 above why I granted that request.

17.
Despite Mr Cullimore's making the best case he could for the local authority, the main thrust of the appeal cannot succeed.

18.
I do not need to reach a final conclusion on the question whether, if the only potential official error were the failure of an officer of the local authority to pick up from the tax credit award letters that child care costs had ceased, the overpayment would have been recoverable. Mr Cullimore attempted to read far too much into what Mr Commissioner Rowland said in paragraph 9 of CH/69/2003, in relation to the particular circumstances of that case. Because that decision is often referred to by local authorities, it is worth noting the limits of what it stands for.

19.
Mr Commissioner Rowland's remarks are not to be taken as supporting any sort of general rule that a local authority does not make a mistake by failing to notice in a document produced for one purpose (such as verifying the amount of a claimant's capital) evidence relevant to something else (such as the amount of a claimant's income). The true answer is that it all depends on the particular circumstances. Sometimes such a failure amounts to an official error, sometimes it does not. In CH/69/2003 the claimant was arguing that he had produced a quarterly bank statement, to show the amount of his capital, which had six entries at four-weekly intervals on it marked "Bank Credit". The claimant said that those represented payments of disability living allowance and disablement benefit and that the local authority should have noticed those regular credits and, if they did not know what they were, asked the claimant to explain them. Therefore, he argued, the overpayment incurred from his HB and CTB being calculated without taking into account his income from disablement benefit arose from an official error. Mr Commissioner Rowland said that he was: 


"wholly unable to accept that such evidence as may have been submitted was capable of amounting to disclosure of the claimant's receipt of disablement benefit. Even if it is assumed that the claimant submitted a statement in the form that has been produced to me, the local authority were entitled to act on the basis that it had been produced as evidence of the capital held in the account. There was no duty on the local authority to analyse the payments into the account in case they revealed undisclosed income."

When the Commissioner mentioned such evidence as may have been submitted he was referring to the particular bank statement that the claimant in that case said that he had produced, not to some general class of evidence that a local authority never needs to examine more closely. His remarks were entirely justified in the circumstances of CH/69/2003, where there was nothing in the bank statement to identify the nature or source of the bank credits at all. But all the circumstances of particular cases must be considered when asking if there has been an official error in failing to pick up on information contained in documents produced to a local authority.

20.
In the present case, Mr Cullimore made a good point against the appeal tribunal's reasoning in paragraph 9 of the statement of reasons, that the tax credit letters referred to qualifying child care costs, so that without knowing the intricacies of the tax credit schemes one could not be sure that a claimant was not paying any child care costs just because they did not qualify for tax credit purposes. But all that the appeal tribunal was saying was that, if the local authority had picked that up at the time, it should then have been alerted to make further enquiries, so that its reasoning was only perhaps slightly dented. However, as I have already noted, I do not need to reach a final conclusion on this point, as the appeal tribunal also identified official errors in the completion of the form by the officer of the local authority on 16 November 2004 (paragraph 10) and in failing to examine the form as completed sufficiently closely (paragraph 8).

21.
The appeal tribunal was plainly entitled on the evidence to conclude that those failures amounted to official errors. That was well within the area of reasonable judgment allowed to appeal tribunals. The officer who completed the form on 16 November 2004 must either have failed to ask the claimant about child care costs (possibly led astray by the way that the form was printed) or have asked the question and failed to record the accurate answer that the claimant had no child care costs, thus rendering the officer's declaration at the end of the form false. The obvious inference from the state of the form, with no tick either yes or no, but none of the additional details that would have had to be given if the answer was yes, plus the suggestion that the claimant's daughter was in full-time education ("FTE") and so would not be needing to attend nursery, was that the claimant had no child care costs. Yet there was no further investigation before proceeding to an award on the basis of allowing £127.50 for child care costs.

22.
Mr Cullimore accepted those failures, but submitted that the claimant had materially contributed to those errors by not having specifically reported earlier to the local authority that she was no longer incurring child care fees and by signing the declaration at the end of the form that the information she had given was correct and complete. But he had not put an argument quite that way to the appeal tribunal, which in substance dealt with the question of material contribution by the claimant at the end of paragraph 8 of the statement of reasons by finding that the claimant could assume that when she had gone to the local authority's offices and let an employee there complete the claim form, then all the information sought had been included and that was the end of the matter. That was in substance a conclusion that the claimant had not materially contributed to the errors made by that officer or by the officer who later considered the form before making a decision on entitlement. That was a conclusion that the appeal tribunal was entitled to reach in the state of the arguments at that time and was sufficiently explained. And I do not think that it would have made any difference if the specific submissions mentioned above had been made to the appeal tribunal. If the claimant should have reported earlier that she had ceased to pay child care fees, that did not cause or materially contribute to the particular errors by the officer who filled in the form on 16 November 2004 or by the officer who considered that form but made no further enquiries. The signing of the declaration by the claimant came after the major errors by the officer on 16 November 2004 and was irrelevant, in the state in which the form was left, to the error by the officer who considered the form. I do not need to adjudicate on Mr Shah's submission that the declaration was confined to the answers given by the claimant to questions actually asked by the officer and did not extend to the completeness of the entire form. Nor was the situation close to one in which it could be said that the overpayment did not arise from an official error, but from a breach by the claimant of a duty to report a change of circumstances, as in R (on the application of Sier) v Cambridge City Council Housing Benefit Review Board [2001] EWCA Civ 1523.

23.
 Accordingly, as there has been no challenge to the finding that the claimant could not reasonably have been expected to realise that she was receiving overpayment, there was no error of law in the appeal tribunal's general conclusion that the overpayments, apart from those accepted on behalf of the claimant, were not recoverable.

24.
I am left with the submission for the local authority about paragraph 17 of the appeal tribunal's statement. This is a bit odd. The decision notice issued on the same date as the statement of reasons was quite clear that the only amounts found to be recoverable were the £803.44 and the £167.71 already accepted on behalf of the claimant. Nothing in the statement of reasons suggests that the appeal tribunal was identifying any additional element of the overpayments that was recoverable. The question then arises of why the appeal tribunal thought it necessary to include paragraph 17 in the statement of reasons and what consequences it intended to follow from the conclusion that there had not been any particularly protracted delay from 24 January 2006 until 23 April 2006. Mr Cullimore in effect submitted that, if he was unsuccessful on his main points, the appeal tribunal erred in law in not deciding that the overpayments were recoverable for that period or at least failed to give an adequate explanation of why they were not recoverable. He submitted in effect that from 24 January 2006 onwards the overpayments ceased to arise in consequence of the official errors already identified, but arose from the circumstance that, having become aware of the likelihood that the current awards of HB and CTB were wrong, the local authority was properly engaged in a investigation before taking away the claimant's entitlement or suspending payment of benefit.

25.
Mr Cullimore's submission does not work. I think that that is fundamentally for this reason. What the local authority did from 24 January 2006 onwards was to delay taking action to put right the consequences of its earlier official errors. It did not add anything new to those consequences. The earlier official errors therefore retained their causative effect and the continuing overpayment remained attributable to those errors. It could perhaps have been argued that from the point of the completion of the form on 21 January 2006, the claimant should have realised that she was receiving an overpayment. But it was not argued that way before the appeal tribunal or before me. And I think that evidence would be required of the claimant having been told something specific in the course of her dealings with the officer on 21 January 2006 or on some subsequent date to alert her to a probability that her current awards were wrong before what the appeal tribunal had found about her previous understanding of the situation could be displaced. There was no such evidence before the appeal tribunal.

26.
It would have been better if the appeal tribunal had explained what consequences, if any, it considered followed from its conclusions in paragraph 17 of its statement of reasons, but in the circumstances that does not amount to a material error of law. The appeal tribunal must I think have been expressing an opinion on a point raised in the local authority's submissions, out of courtesy to its representative and a desire for completeness, which would only have become relevant if its conclusions on other points had been against the claimant instead of in her favour. In addition, the finding that the delay was not particularly protracted was fairly remarkable given that the delay was not caused by investigation of the issue of child care costs, but of the amount of the claimant's earnings, and that a significant period of the delay was due to the local authority's not asking for a payslip and then failing to photocopy it properly.

27.
Thus I find that the appeal tribunal's decision was not erroneous in point of law and the local authority's appeal to the Commissioner must be dismissed.


(Signed)         J Mesher


Commissioner

Date:  16 August 2007
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