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DECISION

The appeal is allowed. For the reasons below, the decision of the tribunal is set aside. I refer the appeal to a new tribunal to decide the appeal again in accordance with the following directions. 

Direction as to suspension of the decision of the tribunal

This decision supersedes the direction made by me suspending the effect of the decision of the tribunal on 7 10 2008 as that decision has now been set aside. For the avoidance of doubt there is now no effective tribunal decision deciding whether there is a recoverable overpayment, and therefore no decision on the appeal to be enforced, until the First-tier Tribunal makes a new decision on this appeal. 

Directions for new hearing

A
The new hearing will be at an oral hearing. 

B
The new tribunal should not involve any judge or other member who has previously been a member of a tribunal involved in this appeal.

C
The appellant does not have a representative, and is advised to seek the help of Citizens Advice, a welfare rights office, a solicitor or other expert adviser with the rehearing of this appeal.

D
If the appellant or Council has any further written or documentary evidence or further submission to put before the tribunal, this should be sent to the tribunal within one month of the issue of this decision. 

These directions are subject to any later direction by a tribunal judge. 

REASONS FOR DECISION

1
The claimant and appellant is appealing against a decision of the Cardiff tribunal on 7 10 2008 under reference 18/08/03393.   

2
The dispute between the parties is over an amount of overpaid housing benefit that the Council contends is recoverable from the appellant. The Council accepted that a large part of the original amount thought to have been overpaid was not overpaid once an underlying entitlement to housing benefit was taken into account. The amount outstanding was £263.81 for two periods 3 04 2006 to 9 04 2006 and 22 05 2006 to 25 06 2006. I have now received full submissions from both parties about the appeal.

3
The question at issue was not whether the amount was overpaid but whether the overpayment was recoverable from the appellant. The papers appear to indicate that the overpayment arose because the appellant had not told the Council that his jobseeker’s allowance had stopped. He stated that he had been told by a Jobcentre official that he did not need to tell the Council because the Jobcentre would tell the Council. In his view the overpayment was therefore a result of an official error.

4
The tribunal judge found that he was not satisfied that an official error by anyone could be identified. He does not explain why that is so. Was it because he did not accept that a Jobcentre official had stated what the appellant contended he or she stated? “Official error” in regulation 100 of the Housing Benefit General regulations 2006 (and its predecessor) includes errors by an officer of the Department for Work and Pensions (so including an official at a Jobcentre). It is not limited to errors by the Council. The tribunal had evidence before it of what is contended to be an error by the Jobcentre either in its advice to the appellant or in failing to pass on the information to the Council. The appellant contended that he did not cause or materially contribute to that error. The tribunal needed to deal with that on the available evidence. For example it may have considered it appropriate to seek information from the Jobcentre. It has not done so.

5
The tribunal dealt briefly with the other provision in regulation 100. It is in the appeal papers and I do not need to repeat it. It must be shown by the appellant not only that there was an official error but also that he could not reasonably have been expected to realise that there had been an overpayment. The appellant’s comment on that was that the Council was not aware of the overpayment so why would he be expected to be aware of it. That does not answer the point. The tribunal found that the appellant would have known he was being overpaid because he was receiving and banking cheques during this period. I cannot see any submission or assertion by the Council to this effect nor can I see any specific evidence that the appellant received or banked cheques on or after the two start dates of the periods of overpayment that would or may have indicated to him that there had been no reduction in his housing benefit. Nor has the tribunal made a clear finding that this was so on the evidence.

6
The appellant rightly drew to my attention that enforcement action was taking place following the decision of the First-tier Tribunal after a judge had granted permission to appeal against that decision. That enforcement action clearly should not have taken place, and I therefore considered it necessary formally to suspend the effect of the tribunal decision while I considered the appeal. The decision of the tribunal has now been set aside. That removes the authority under which any enforcement action was taken from at the latest the date on which the Upper Tribunal judge granted permission to appeal (9 03 2009). Such action should remain stayed until the appeal decision is retaken.

7
 The new tribunal will have before it the additional evidence put in by both parties in making submissions to the Upper Tribunal. In addition both parties may wish to provide evidence to the First-tier Tribunal about whether and when the appellant received any payments of housing benefit or other information about housing benefit in the two remaining periods of overpayment and if so whether the appellant could or could not have reasonably been expected to realise that any such payment was in error. See regulation 100 of the Housing Benefit General Regulations 2006.

David Williams

Judge of the Upper Tribunal

23 09 2009

[Signed on the original on the date stated] 
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