
IN THE UPPER TRIBUNAL


Appeal No: CIS/2631/2008
ADMINISTRATIVE APPEALS CHAMBER

Before: J.P. Powell

DECISION
The decision of the appeal tribunal sitting at Fox Court in London on 4 July 2008, is not erroneous in point of law.  The appeal against that decision is dismissed.
REASONS

1.
This is an appeal, with my permission, against the decision of the appeal tribunal sitting at Fox Court in London on 4 July 2008.  

2.
I shall call the appellant the “claimant”.  The first respondent is the London Borough of Hounslow.  In the interests of simplicity I shall refer to it as “Hounslow”. The Secretary of State for Work and Pensions accepted an invitation from me to be joined and became the second respondent.  I shall call him the “Secretary of State”. I shall refer to the tribunal which sat on 4 July 2005, as the “appeal tribunal”.
The issues

3.
The issues in this appeal relate to the construction of regulation 63 of the Housing Benefit (General) Regulations 1987 (SI 1987/1971) (“the 1987 Regulations”) and the corresponding regulation 52 of the Council Tax Benefit (General) Regulations 1992 (“the 1992 Regulations”).  In particular the appeal is concerned with the words “normal weekly gross income” in regulation 63(2) and regulation 52(2).  Technically, the claimant is appealing against a decision given by Hounslow on 26 August 2005, that the claimant’s housing benefit entitlement was subject to a non-dependant deduction of £47.75 per week and that her council tax benefit was subject to a non-dependant deduction of £6.95 per week.  I explain those deductions and the reasons for them below.
4.
A well-known feature of the legislation relating to housing benefit and council tax benefit is that that the two benefits are governed by separate sets of regulations but that, for the most part, these are in substance identical.  At the time of the decision giving rise to this appeal these were the 1987 Regulations and the 1992 Regulations.  In accordance with what has become normal practice in appeals involving both benefits the matter has been argued on the basis of the claim for housing benefit and the 1987 Regulations.  It being submitted that the arguments relating to regulation 63 apply with equal force to regulation 52, and that my decision with regard to the former must apply to the similarly worded council tax benefit regulation.  I agree and shall, for simplicity and for so far as possible, refer to housing benefit and regulation 63 in this decision.
The facts and overview

5.
The claimant is a woman who lives in a property in West London.  She has lived there since, I think, 1976 and has been in receipt of housing benefit since at least March 1992.  She is the tenant of the property.  It is council accommodation and she is a council tenant.  Hounslow is her landlord.  The claimant lives with her daughter.  The daughter was born on 26 May 1977, and was accordingly 28 in 2005.  She is not dependant on the claimant and is what is known in housing benefit law as a “non-dependant” or, sometimes “adult non-dependant”.  That is, someone who lives in the same accommodation as the applicant for housing benefit but is not dependant on him or her and is not claiming housing benefit.  The claimant’ daughter is a single parent.  She has a daughter of her own who lives with her.  There are, therefore, three persons living at the property of which the claimant is the council tenant.  The claimant herself, her daughter and the latter’s own daughter.
6.
At this point it is convenient to say something about nomenclature.  From now on I shall refer to housing benefit as “HB” and to council tax benefit as “CTB”.  Working tax credit is also relevant.  I shall refer to it as “WTC”.  Section 1 of the Tax Credits Act 2002, makes provision for two tax credits known as child tax credit and working tax credit.  The primary provision relating to the latter are sections 10 to 13 of the 2002 Act.  Section 13 provides for the inclusion in a person’s WTC of what is called “a childcare element”.  I shall refer to it as the “childcare element” or the “childcare element of WTC”.  I stress, for avoidance of confusion, that the childcare element is an element of WTC and not, as its name might suggest, part of child tax credit.  Regulation 63 of the 1987 Regulations refers to “non-dependants aged 18 or over”.  I shall refer to such persons as “NDs” or an “ND”.  I shall, refer to the claimant’s daughter as the “non-dependant”.  There is no dispute that she is a non-dependant.  This is so even though the relationship between the claimant and her is that of mother and daughter.  The expression “non-dependant” is, perhaps, an inelegant one and I apologise to the claimant’s daughter for adopting it.  However, decisions of the Administrative Appeals Chamber are required to be anonymous and, that being so, the expression is a convenient one to use.
7.
Regulations 61 and 63 of the 1987 regulations deal with non-dependant deductions.  The legislation is set out later in this decision.  For the moment, I summarise it.  An applicant for HB who has a ND who normally resides with him or her will suffer a deduction from the maximum amount of HB he or she would otherwise receive.  Subject to regulation 63(2), in 2005, this was a sum of £47.75 if the ND was in remunerative work and £7.40 if he or she was not.  Paragraph (2) then provided that where an ND is in remunerative work but his or her normal weekly gross income falls within certain bands then, instead of the maximum deduction of £47.75 being deducted from the HB applicant’s maximum housing benefit, a lesser sum ranging from £7.40, to £43.50, is to be deducted.  If the ND’s income is £328.00 or more the maximum £47.75 is deductible.

8.
The claimant has been in receipt of HB since at least March 1992.  On 3 August 2005, Hounslow received a renewal claim form from her.  The form disclosed that the non-dependant was in remunerative work.  Her income consisted of her salary and WTC.  The latter included the childcare element.  She was also entitled to child benefit.  Hounslow added the various figure together and decided that the non-dependant had a normal weekly gross income of £328.00 or more and that this resulted in the maximum deductions of £47.75 and £6.95 being made from the claimant’s maximum HB and CTB.  For reasons which the appeal tribunal explained, absolutely precise figures are not easy to establish.  However, on the view that it took on the law absolute precision was unnecessary.  The important point was that the non-dependant was entitled to WTC and the childcare element of that benefit at a combined rate of £4,542.68, for the period from 6 September 2004 to 5 April 2005.  The appeal tribunal calculated that, for the current financial year of 2005 to 2006, the non-dependant was entitled to the childcare element of WTC amounting to £4,130.00 per annum or £79.42 per week.  That is, 80% of her childcare costs of £99.00 per week.  In calculating the non-dependant’s normal weekly gross income Hounslow took the £79.42, childcare element into account.  As a consequence it calculated that her normal weekly gross income was £328.00 or more.  Hence the maximum deductions of £47.75 (HB) and £6.95 (CTB) in the decision of 26 August 2005.  

9.
The claimant appealed.  In essence, her appeal was against those deductions.  I shall deal with the detailed grounds of appeal later.  For the moment the basic ground can be stated as being that the childcare element of WTC should not be taken into account because, it is submitted, it is not part of the non-dependant’s income.  No exception is taken to other amounts which Hounslow took into account including the remaining amount of WTC.  If the childcare element is left out of account the non-dependant’s normal weekly gross income would become £252.00 which, the appeal tribunal considered, would give rise non-dependant deductions of £38.20 (HB) and £4.60 (CTB).  

10.
A number of arguments have been advanced as to why the childcare element should not be taken into account.  The basis of them all is that, subject to a maximum figure which is not applicable here, the childcare element is intended to reimburse a WTC applicant for 90% of any childcare charges which he or she incurs.  The childcare element is not paid directly to the person who undertakes care of the child. Instead, it is paid to the WTC applicant who is free to spend the money as he or she wishes.  However, he or she must actually be paying childcare charges in order to be entitled to the benefit.  This was a point which was repeatedly stressed at the hearing before me.  Failure to pay childcare charges will lead to a cessation of benefit and to a demand for repayment of any benefit paid since the failure to pay began.  I appreciate that those on WTC are generally on low incomes and would expect that in many cases the childcare charges will not be paid until receipt of the childcare element.  I can imagine people saying to their child’s carer “I am afraid I cannot pay for a day or two until I receive the money to do so”.  That is, the childcare element.  However, there will also be cases where the childcare charges are paid out of a person’s normal salary or from some other source such as a part-time job.  The WTC applicant will then be free to spend the childcare element as he or she wishes.  Nevertheless, payment of childcare charges is a necessary condition.  The childcare element is, so to speak, “ear-marked” for them.  Consequently, it is submitted they should not form part of  an ND’s normal weekly gross income.
11.
At the risk of repeating myself later I make the following preliminary points.  Regulation 63 works by reducing the amount of HB that an HB applicant receives.  It encourages the HB applicant to ask the ND for a contribution, or an increased contribution, towards the HB applicant’s rent. It does not authorise or empower the HB applicant to demand or otherwise recover such a contribution.  Nor does it require the ND to make one.  It simply leaves it to the parties to reach an agreement between themselves.  NDs come in many different kinds.  Close family members like the present.  Remote family members, friends or those sharing on a commercial, or quasi-commercial, basis.  The arrangement which the parties come to will vary widely.  In some cases, for whatever reasons, the HB applicant will not seek a further contribution and will bear the deduction.  In others he or she may tell the ND that they must pay the whole of the amount of the deduction or leave.  There will be everything in between.  One can see that in many cases the ND will pay something extra although not necessarily the whole amount and not necessarily in cash.  There will be many cases where an ND is already making a substantial contribution equivalent to the amount of the deduction or even in excess of it.
12.
An important point in this appeal is that the appellant is the claimant.  She is the person who applied for HB and she is person who is faced with a deduction of £47.75 from her benefit.

The proceedings

13.
The claimant’s appeal was heard by an able and experienced, now, First-tier Tribunal judge with considerable knowledge and experience of the relevant legislation.  The arguments put to him were, for the most part, those I deal with below.  He rejected all of them in a carefully reasoned decision running to just over 17 pages.  His analysis of the various points is, in my respectful view, compelling.  The claimant, who is, and was represented by the Child Poverty Action Group (the “CPAG”) sought permission to appeal to what has become the Administrative Appeals Chamber of the Upper Tribunal.  The judge below refused permission on the basis that it was a matter for the appellate body to consider.  The application was renewed and came before me.  I granted permission and invited the Secretary of State to be joined as a respondent – an invitation which was accepted.  The appeal tribunal had based part of its reasoning on the judgments in the Court of Appeal in RJM –v- Secretary of State for Work and Pensions [2007] EWCA Civ 614.  However, an appeal was pending before the House of Lords.  I deferred giving further directions until the result of the appeal was known.  The House of Lords duly gave judgment and took a different view on the relevant point from the Court of Appeal – see [2008] UKHL 64.  That disposed of one argument relied upon by the appeal tribunal.  However, the decision in RJM was far from conclusive of the appeal.  Further directions for the conduct of this appeal were given.  A number of procedural matters required to be resolved and an oral hearing was requested.  I granted that request and also a request that each of the parties be permitted to lodge consolidated submissions consolidating and replacing their earlier submissions.
14.
The oral hearing took place before me in London on 30 March 2010.  I apologise to the parties and their representatives for the time it has taken me to write my decision.  All three parties were represented by counsel.  The claimant appeared by Mr Jason Coppel instructed by the CPAG.  Hounslow appeared by Miss Joanne Clement instructed by their legal department.  The Secretary of State appeared by Miss Marie Demetriou instructed by the Office of the Solicitor to the Department for Work and Pensions.  All counsel lodged consolidated sets of submissions in good time for the hearing.  I wish to pay tribute to all three of them for reasons beyond conventional politeness.  The consolidated submissions are three of the best sets of written submissions that I have encountered.  At the risk of sounding pompous, it is a pity that all three cannot be preserved as best practice examples of how to focus on the relevant issues and advance, and respond to, complicated grounds of appeal.  My only concern is in matching their force and clarity in this decision.  All three counsel presented their oral arguments with skill and lucidity.  I should like to pay particular tribute to Mr Coppel who was, I think, appearing pro bono.  I do so not because he was the best – there was nothing to choose between counsel – but because the burden of setting out and developing the grounds of appeal fell to him.  He presented the arguments skilfully, clearly and with courtesy – as did Miss Clement and Miss Demetriou.
The grounds of appeal

15.
I turn to paragraph 5 of Mr Coppel’s consolidated submissions where he conveniently summarises the claimant grounds of appeal before developing them in detail.


“5.
The Appellant submits that the conclusion of the Tribunal that the childcare element of WTC does not form part of [the non-dependant’s] income for the purposes of calculating the non-dependant deduction was erroneous, since, in particular:


(1)
The FTT misinterpreted the ordinary meaning of the words “normal weekly gross income” in reg 63(2) of the Housing Benefit (General) Regulations 1987 (“the Regulations”).


(2)
The interpretation adopted by the FTT would render reg. 63 ultra vires.


(3)
The interpretation adopted by the FTT contravenes the Appellant’s rights under Article 14 ECHR read with Article 1 of the First Protocol to the ECHR (“Article 1P”).  Therefore, the interpretation proposed by the Appellant was required by s.3 of the Human Rights Act 1998 (“HRA”).

The legislation

16.
This is a good point at which to set out the relevant legislation.  I begin with section 130 of the Social Security Contributions and benefits Act 1992, which is the basic provision which provides for entitlement to HB.  Subsection (4) provides for the making of regulations as to the manner in which a person’s appropriate maximum housing benefit is to be determined. 


130.
(1)
A person is entitled to housing benefit if –


(a)
he is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home;


(b)
there is an appropriate maximum housing benefit in his case; and


(c)
either –


(i)
he has no income or his income does not exceed the applicable amount; or


(ii)
his income exceeds that amount, but only by so much that there is an amount remaining if the deduction for which subsection (3)(b) below provides is made.


(2)
In subsection (1) above “payments in respect of a dwelling” means such payments as may be prescribed, but the power to prescribe payments does not include power to prescribe –


(a)
payment to a billing or levying authority or local authority in scot land in respect of council tax, or


(b)
mortgage payments, or, in relation to Scotland, payments under heritable securities.


(3)
Where a person is entitled to housing benefit, then –


(a)
 if he has no income or his income does not exceed the applicable amount, the amount of the housing benefit shall be the amount which is the appropriate maximum housing benefit in his case; and


(b)
if his income exceeds the applicable amount, the amount of the housing benefit shall be what remains after the deduction from the appropriate maximum housing benefit of prescribed percentages of the excess of his income over the applicable amount.


(4)
Regulations shall prescribe the manner in which the appropriate maximum housing benefit is to be determined in any case.
Section 131, then provides for entitlement to CTB.  Reference has also been made in the course of argument to section 136 of the 1992 Act which contains a number of powers to make regulations.


136.
(1)
Where a person claiming an income related benefit is a member of a family, the income and capital of any member of that family shall, except in prescribed circumstances, be treated as the income and capital of that person.


(2)
Regulations may provide that capital not exceeding the amount prescribed under section 134(1) above but exceeding a prescribed lower amount shall be treated, to a prescribed extent, as if it were income of a prescribed amount.


(3)
Income and capital shall be calculated or estimated in such manner as may be prescribed.


(4)
A person’s income in respect of a week shall be calculated in accordance with prescribed rules; and the rules may provide for the calculation to be made by reference to an average over a period (which need not include the week concerned).


(5)
Circumstances may be prescribed in which –


(a)
a person is treated as possessing capital or income which he does not possess;


(b)
capital or income which a person does possess is to be disregarded;


(c)
income to be treated as capital; 



(d)
capital is to be treated as income.

17.
One then turns to regulation 61 of the 1987 Regulations to see what is meant by a person’s maximum housing benefit.


61

... the amount of a person’s maximum housing benefit in any week shall be 100% of his eligible rent calculated on a weekly basis in accordance with regulation 69 and 70 (calculation of weekly amount and rent-free periods) less any deductions in respect of non-dependants which shall fall to be made under regulation 63 (non-dependant deductions).

That then takes one to regulation 63, which is the key provision in this appeal.  I set it out in its entirety and have marked in bold the words “normal weekly gross income” where they appear in paragraph (2).


63.
(1)
Subject to the following provisions of this regulation, the deductions referred to in regulation 61 (maximum housing benefit) shall be –


(a)
in respect of a non-dependant aged 18 or over who is in remunerative work £47.75 per week;


(b)
in respect of a non-dependant aged 18 or over to whom sub-paragraph (a) does not apply, £7.40 per week.


(2)
In the case of a non-dependant aged 18 or over to whom paragraph (1)(a) applies because he is in remunerative work, where it is shown to the appropriate authority that his normal weekly gross income is 


(a)
less than £101.00 the deduction to be made under this regulation shall be that specified in paragraph 1(b);


(b)
not less than £101.00 but less than £150.00 the deduction to be made under this regulation shall be £17.00;


(c)
not less than £150.00 but less than £194.00 the deduction to be made under this regulation shall be £23.35.

(d)
not less than £194.00 but less than £258.00 the deduction to be made under this regulation shall be £38.20;


(e)
not less than £258.00 but less than £328.00 the deduction to be made under this regulation shall be £43.50.


(3)
Only one deduction shall be made under this regulation in respect of a couple or, as the case may be, members of a polygamous marriage and, where, but for this paragraph, the amount that would fall to be deducted in respect of one member of a couple or polygamous marriage is higher than the amount (if any) that would fall to be deducted in respect of the other, or any other, member, the higher amount shall be deducted.


(4)
In applying the provisions of paragraph (20 in the case of a couple or, as the case may be, a polygamous marriage, regard shall be had, for the purpose of paragraph (2) to the couple’s or, as the case may be, all members of the polygamous marriage’s joint weekly gross income.


(5)
Where a person is a non-dependant in respect of more than one joint occupier of a dwelling (except where the joint occupiers are a couple or members of a polygamous marriage, the deduction in respect of that non-dependant shall be apportioned between the joint occupiers (the amount so apportioned being rounded to the nearest penny) having regard to the number of joint occupiers and the proportion of the payments in respect of the dwelling payable by each of them.


(6)
No deduction shall be made in respect of any non-dependant occupying a claimant’s dwelling if the claimant or his partner is


(a)
blind or treated as blind by virtue of paragraph 12 of Schedule 2 (additional condition of the higher pensioner and disability premiums); or


(b)
receiving in respect of himself either –


(i)
attendance allowance; or




(ii)
the care component of a disability living allowance.


 (7)
No deduction shall be made in respect of a non-dependant if –


(a)
although he resides with the claimant, it appears to the appropriate authority that his normal home is elsewhere; or


(b)
he is in receipt of a training allowance paid in connection with a Youth Training Scheme established under section 2 of the Employment and Training Act 1973 or section 2 of the Enterprise and New Towns (Scotland) Act 1990; or


(c)
he is a full-time student during a period of study within the meaning of Part VII (Students); or


(d)
he is a full-time student and during a recognised  summer vacation appropriate to his course he is not in remunerative work; or


(dd)
 he is a full-time student and the claimant or his partner has attained the age of 65; or


(e)
he is residing with the claimant because he has been a patient for a period in excess of 52 weeks, or a prisoner, and for these purposes –


(i)
“patient” has the meaning given in paragraph (2) of regulation 18 (patients),


(ii)
the period of 52 weeks shall be calculated by reference to paragraph (3) of that regulation as if that paragraph applied in his case, and


(iii)
“prisoner” means a person who is detained in custody pending trial or sentence upon conviction or under a sentence imposed by a court other than one who is detained in hospital under the provisions of the Mental Health Act 1983, or, in Scotland, under the provisions of the Mental Health (Scotland) Act 1984 or the Criminal Procedure (Scotland) Act 1995.


(8)
No deduction shall be made in calculating the amount of a rent rebate or allowance in respect of a non-dependant aged less than 25 who is on income support or an income based jobseeker’s allowance.


(9)
In the case of a non-dependant to whom paragraph (2) applies because he is in remunerative work, there shall be disregarded from his weekly gross income –


(a)
any attendance allowance or disability living allowance received by him;


(b)
any payment under the McFarlane Trust, the McFarlane (Special Payments) trust, the McFarlane (Special Payments) (No. 2) Trust, the Fund, the Eileen Trust or the Independent Living Funds which had his income fallen to be calculated under regulation 33 (calculation of income other than earnings) would have been disregarded under paragraph 21 of Schedule 4 (income in kind); and


(c)
any payment which had his income fallen to be calculated under regulation 33 would have been disregarded under paragraph 34 of Schedule 4 (payments made under certain trusts and certain other payments).


(10)
No deduction shall be made in respect of a non-dependant who is on state pension credit.
18.
I turn to the Tax Credits Act 2002


12(1)
The prescribed manner of determination of the maximum rate at which a person or persons may be entitled to working tax credit may involve the inclusion, in prescribed circumstances, of a childcare element.


(2)
A childcare element is an element in respect of a prescribed proportion of so much of any relevant childcare charges as does not exceed a prescribed amount.


(3)
“Childcare charges” are charges of a prescribed description incurred in respect of childcare by the person, or either or both of the persons, by whom a claim for working tax credit is made.


(4)
“Childcare”, in relation to a person or persons, means care provided –


(a)
for a child or a prescribed description for whom the person is responsible, or for whom either or both of the persons is or are responsible, and


(b)
by a person of a prescribed description.

19.
Finally, I set out regulation 13(1) of the Working Tax Credit (Entitlement and Maximum Rate) Regulations 2002 (SI 2002/2005), which were referred to in the course of argument as the EMR regulations.


(1)
The determination of the maximum rate must include a childcare element where that person, or in the case of a joint claim at least one of those persons, is incurring relevant childcare charges and –


(a)
is a person, not being a member of a married or unmarried couple, engaged in qualifying remunerative work;

(b)
...

The remainder of paragraph 13(1) is not relevant for present purposes.

The meaning of “income” in regulation 63(2)

20.
Mr Coppel’s submissions as set out in his consolidated submissions and developed at the hearing were as follows.


“6.
The Appellant submits that “income” in reg. 63(2) does not include the childcare element of WTC, being a sum which is only paid to a WTC claimant on condition that the claimant has incurred (or will in due course incur) charges of more than that sum from a third party childcare provider.  As already noted, what is special about the childcare element of WTC is that it is paid on condition that the claimant has incurred charges, which means that the amount of the childcare element is not available for contribution to the rent or other household expenses.  It is no part of the Appellant’s case that “income” can never include a sum which is not in practice available for contribution to the rent because, for example, the claimant has chosen to pay it to someone else.


7.
Whether or not the childcare element of WTC constitutes “income” must be determined with regard to the statutory purpose of the non-dependant deduction provisions; see Morrell v Secretary of State for Work and Pensions [2003] EWCA Civ 526, [paras] 31 and 34.


8.
The Appellant’s submission is consistent with the purpose of the non-dependant deduction, since it would prevent non-dependants being deemed to be able to make a greater contribution to the rent than is in reality the case.  It is also consistent with decided cases.”

He then goes on to refer to a number of authorities to which I shall come in due course.  I begin, however, by setting out my understanding of the structure of regulation 63.  

21.
Regulation 61 provides that a person’s maximum HB in any week shall be 100% of his eligible rent calculated on a weekly basis in accordance with regulations 69 and 70 less any deductions which regulation 63 requires to be made.  Regulation 63 appears to me to work in the following way.  It is only applies to NDs who are aged 18 or over.  No deduction is to be made in respect of NDs who fall within paragraphs (6) to (8) and (10).  Paragraph (9) provides that attendance allowance, disability living allowance and payments from certain trusts shall be disregarded from a person’s gross weekly income.  Paragraph (1) is the primary provision.  It provides that there shall be a deduction of £47.75, per week in respect of an ND who is in remunerative work and £7.40, in respect of an ND who, in effect, is not in remunerative work.  Pausing there, and before moving on to paragraph (2), a number of points occur.  Nowhere in regulation 63 is there a requirement that an ND who is in remunerative work shall pay £47.75, or any other sum, to the person who applies for HB.  Nor is there any provision which enables that person to require the ND to pay over to him or her the sum of £47.75, or any other sum of money.  It is left to the parties to decide between themselves what they will do.  They are not actually required to do anything.  However, it is clear that the deduction will, at least, encourage the HB applicant to ask for a payment, or an increased payment, from the ND or to seek some other contribution towards his or her housing costs.  However, what happens in any particular case will vary widely. Many cases will, like the present, involve members of the same family or friends.  In many other cases there will be no such involvement and the relationship between the landlord and the ND will be on a commercial basis. There will be cases where, for whatever reason, the landlord is prepared to bear the amount of the deduction and nothing is demanded of the ND.  In other cases the ND will simply be asked to pay more – being an amount which may be equivalent to the deduction or which may be more or less.  In yet others the ND will agree to take over responsibility for certain expenses.  For example, the gas, electricity or a contribution towards the shopping.  In others the contribution might consist of undertaking household, maintenance or other duties.  That is, a contribution in kind.  Further, where the ND is required to make an extra payment, how the ND funds that extra is a matter for him or her.  In saying that I entirely appreciate that many people who are in the situation in which the claimant and the non-dependent find themselves will have little room for financial manoeuvre.  Nevertheless, there will be cases where the ND may be able to better his or her financial situation in one of a number of different ways.
22.
Further, if paragraph (1) stood on its own, then the present appeal would not have arisen.  There would simply be two deductions.  £47.75, in respect of those in remunerative work and £7.40, in respect of those who are not.  However, paragraph (2), to which paragraph (1) is subject, has the effect of making the figure of £47.75, a maximum figure.  Putting it differently, a deduction of £47.75, is to be made in every case where the ND is in remunerative work but paragraph (2) sets out a series of income bands, described as the ND’s “normal weekly gross income” and where it can be shown to the appropriate authority that the ND’s normal weekly gross income is less than £101.00, the deduction shall be £7.40.  If the ND’s income is more than £101.00 but less than £150.00, the deduction shall be £17.00.  There are then a number of stages until finally, if the ND’s normal weekly gross income is more than £258.00 but less than £328.00 the deduction shall be £43.50.  If the ND’s income exceeds £328.00, there is no exemption from paragraph (1)(a).  That is the position here.  The expression “normal weekly gross income” is not defined by the regulations.

23.
I reject the claimant’s submissions. In my judgment the ordinary and natural meaning of the words “normal gross weekly income” include the childcare element of WTC just as they include the other elements of WTC.  It falls within the normal meaning of income set out in Mr Commissioner Jacobs’s decision in the Morrell case.  The fact that these payments were made to enable the non-dependent to meet certain expenditure does not deprive them of their character of income.  I can see nothing the judgment of Richards J., when the Morrell case went to the Court of Appeal, that assists the claimant.  There was no disapproval of Mr Commissioner Jacobs’s formulation and at paragraph Richards J. said:


“Subject to the effect of the repayment obligation, I think it clear that the sums received by the appellant from her mother, being regular monthly receipts towards her rent and other living expenses, had the character of income.  The fact that they were loans and therefore subject to a repayment obligation does not automatically give them a different character.” 

24.
It will frequently be the case that a person’s normal gross weekly income will be subject to all sorts of deductions. Some of these will be of a voluntary nature but others will be statutory or contractual liabilities.  A person’s gross earned income is normally subject to tax and National Insurance contributions.  He or she may be required to pay various kinds of pension contributions.  Many people will have either rent or mortgage payments to make.  Others will have debts to credit card companies or other lending sources.  For many, and particularly low paid workers who may not be able to afford to live near to their work, the costs of getting to and from work are an unavoidable and sometimes disproportionately heavy burden.  In many cases the consequences of not meeting the relevant liabilities will be serious.  An obvious example is the failure to pay rent or mortgage instalments which may lead to the loss of one’s home.  One may speak of a person’s income being net of tax or pension contributions, or net of other expenses but his or her gross income will ignore such deductions.
25.
Paragraphs (8) to (10) of regulation 63 make provision for certain specific circumstances in which income of the ND is not to be taken into account.  Paragraph (9) specifies a very limited number of categories of income which are to be disregarded for the purposes of calculating weekly gross income.  I accept the submissions of Miss Clement and Miss Demetriou that the clear implication is that all other sources of income must be taken into account.  If the childcare element of WTC was to be excluded the regulations would have said so.
26.
The cases relied upon do not assist the claimant.  The Court of Appeal in the Morrell case held that the regular loans which the appellant’s mother made to enable the appellant to pay her rent and other living expenses were income. That was so even though there was an intention that the moneys would be repaid at some time in the future when the appellant’s circumstances permitted.  The Court was of the view that it was only if the sums were “received under a certain obligation of immediate repayment” that they would not be income.  I do not think that this assists the claimant in respect of the sums paid to her to enable her to pay childcare costs.  Likewise Leeves –v- Chief Adjudication Officer R(IS) 5/99.  Mr Leeves’s student grant counted as part of his income for income support purposes until such time as the Hampshire County Council made a decision that he should repay part and sent him a demand for that part. The facts are far removed from the present and I do not consider that they assist by analogy.  It is true that the non-dependant only receives the childcare element of WTC to reimburse her for, or put her in funds to, repay or pay childcare charges.  However, it is not uncommon for a person’s gross income to include an amount to enable him or her to meet some specific expense.  The fact that this is so, and that the amount will not be paid if that expense ceases to be payable, does not mean that the amount is not part of that person’s income.  Criticism is made of the way that the appeal tribunal distinguished the Leeves case at the bottom of page 12 of the statement of reasons.  I think that such criticism is misplaced.

27.
I do not think that either R(IS) 4/01 or CH/1672/2007, assist the appellant.  In both cases the relevant income would undoubtedly have been that of the person concerned but for particular circumstances.  In R(IS) 4/01, the circumstance was an attachment of earnings order which the Commissioner accepted prevented the attached income being the appellant’s for income support purposes.  In CH/1672/2007, a husband and wife had obtained a decree absolute of judicial separation.  Had they divorced, the wife could have received the benefit of the statutory pension splitting arrangements then in force.  These did not, however, apply to decrees of judicial separation.  To get round this difficulty the court made an order requiring the husband to pay regular sums to his wife  The intention was that the court order should be the equivalent of a pension splitting order.  The Commissioner accepted that this was its effect and that the income subject to it was not part of the husband’s income.  In the present appeal the non-dependant does receive the childcare element.  I note that CH/1672/2007, also contains a warning about applying decisions in relation to one benefit to other benefits.  In paragraph 32, the Commissioner quoted as follows from paragraph 36 of Jacob LJ’s judgement in Chandler –v- Secretary of State R(CS) 2/08, a child support case which is not other wise in point.

“36.
I think there is considerable danger in jumping from one statute to another.  It does not help.  Each statute and its associated regulations fall to be construed as a whole.  The context for construing a particular word or phrase is that statute, not some other statute. ...”

28.
I consider that Parsons –v- Hogg [1985] 2 All E.R. 897, is a good illustration of what the Lord Justice meant and I derive no assistance from it.  the facts are far removed from those before me.  Mr Hogg, the respondent, was a Church of England clergyman.  He was the vicar of a parish and lived in a rent free parsonage house which he was required to maintain, heat and light.  He received a stipend under a system described as “not an entirely simple one”.  The legislation before  the Court of Appeal was quite different from that before me.  It used the expression, in relation to a family, “the aggregate of the normal gross income of its members”.  The calculation of a person’s normal gross income, and the weekly amount thereof, had to be carried out in accordance with regulation 2 of the Family Income Supplements (General) Regulations 1980 (SI 1980/1437).  The Court of Appeal was concerned with the methods prescribed by that regulation and especially the word, which it found to be ambiguous,  “earnings” in regulation 2(3), and how they were to be applied to Mr Hogg’s stipend.
Ultra vires

29.
I quote from Mr Coppel’s consolidated submissions.


“16.
The Appellant has contended that the interpretation of reg. 63 adopted by the FTT cannot be correct because it would render that provision in conflict with s. 12 TCA. This states as follows:


The prescribed manner of determination of the maximum rate at which a person or persons may be entitled to working tax credit may involve the inclusion, in prescribed circumstances, of a child care element.

Section 12 was given effect in the provisions of the EMR Regulations to which reference is made above.


17.
It cannot be disputed that, so far as possible. A statutory provision should be given an interpretation which renders it consistent with, and not in conflict with, other relevant statutory provisions in the same field.  Yet the effect of the FTT’s construction of reg. 63 is to render it inconsistent with the provisions relating to WTC.  A WTC claimant has, in certain circumstances, pursuant to s. 12 TCA, an entitlement to the childcare element, which is paid to enable her to meet childcare liabilities.  The HB provisions should not be interpreted in a manner which dilutes or compromises the entitlement to the childcare element, by (wrongly) assuming that it is in fact available to meet household expenses. The consequences of such an interpretation would be that reg. 63 is ultra vires (see the JCWI case [1996] 2 all ER 485); or at least that reg. 63 ought to be given an interpretation which does not conflict with the WTC regime.


18.
The appellant has also contended that the interpretation of reg. 63 adopted by the FTT would render that provision irrational.  Similar policy arguments arise in relation to the justification of discrimination under Article 14 and are dealt with below.”

The decision of the Court of Appeal in R –v- Joint Council for the Welfare of Immigrants [1996] 4 All E.R. 385 was to the effect that that “subsidiary legislation must not only be within the vires of the enabling statute, but must also be so drawn as not to conflict with statutory rights already enacted by other primary legislation; page 402 at d.
30.
I accept the submissions of the respondents that the claimant’s arguments involve two fundamental flaws.  First, the principle in the JCWI case cannot apply in this appeal.  The HB 1987 regulations were adopted pursuant to the Social Security Act 1986.  They had been in existence for about 15 years prior to the enactment of the Tax Credits Act 2002.  Like all major sets of regulations they had been much amended over that period of time.  Not least regulations 61 and 63.  However, looking at the history of amendments to these two regulations set out in the CPAG’s Handbook on HB and CTB Legislation (18 edition for 2005/2006) it would appear that regulation 61 and regulation 63(1) and (2) were, the actual amounts to be deducted apart, in the form set out above when the Tax Credits Act 2002 was enacted.
31.
Secondly, and in any event, regulation 63 does not conflict with section 12.  The section merely states that the maximum rate at which a person may be entitled to WTC “may involve the inclusion in prescribed circumstances, of a childcare element”.  Section 12 does not itself confer any right to the childcare element of WTC.  All that it does is allow regulations to be made that include a childcare element as one of the elements of WTC.  Further, taking the childcare element of WTC into account when assessing the ND’s income for the purposes of regulation 63 does not conflict with or render nugatory the award of the childcare element.  The ND is still entitled to the childcare element and is free to use the money to meet childcare costs.  Regulation 63 does not require the ND either to use the childcare element in contributing, or contributing more, to the HB applicant’s housing costs or to come to any particular arrangement with the HB applicant.
32.
I also accept the respondents’ submissions that regulation 63 is not irrational and therefore ultra vires section 130 of the Social Security Contributions and Benefits Act 1992. To begin with, the regulation is clearly within the regulation making powers conferred by section 130(4) and section 136.  To say to an applicant for HB that, if you have an ND living with you, then the amount you receive in HB will be reduced is clearly not unreasonable.  I entirely accept that the regulation encourages that applicant to seek a contribution towards his or her housing costs but it does not dictate how this is to happen.  It leaves it to the parties to come to an arrangement between themselves.  The regulatory deduction could have been an absolute deduction applicable in all cases and whatever the circumstances.  This is the case with someone who is not in remunerative work.  The deduction is the, admittedly much lower, figure of £7.40, and is applicable whatever the circumstances.  However, paragraph (2) tempers matters by providing that the deduction will not be the maximum figure of £47.75, if the ND earns less than £338.00. Further, to take a person’s gross income into account appears to me to be not only rational but extremely sensible.  It has to be gross income.  If it were not it would be necessary to take account of all sorts of items of expenditure.  I do not wish to appear disrespectful to those on low incomes but if what had to be considered was something other than gross income then very many people who fall into the low income category would be able to put forward compelling arguments that all sorts of not unreasonable expenses should be deducted.  For example, tax, National Insurance, the expenses of travelling to and from work, insurance costs, the costs of medicines and special foods and so on.  Of course much would depend on the regulatory formula adopted – and finding a satisfactory formula would not be easy. Further, if all these other matters are not to be taken into account why should an exception be made for the childcare element of WTC.  Putting it another way, I can see no difference between the following situations involving NDs.  First, A earns £350, but in order to do so he must incur travel to work costs of £50.  His income, net of such costs, is £300.  B earns, or otherwise has income of, £350, but has childcare costs of £50.  B is not in receipt of WTC.  His income net of childcare costs is £300.  C earns £305.  He has childcare costs of £50, but receives back £45, by way of the childcare element of WTC. His income, net of childcare costs but with the addition of the childcare element, is £300.
33.
I therefore reject the argument based irrationality and ultra vires.

Discrimination contrary to article 14 of the European Convention on Human Rights
34.
Once again it is convenient to quote from Mr Coppel’s consolidated submissions – which also succintly explains the position with regard to the RJM case.


“19.
The Appellant submits that the effect of reg. 63, as interpreted by the FTT, gives rise to discrimination contrary to Article 14 ECHR read with Article 1P. and that therefore that interpretation should, pursuant to s. 3HRA, be rejected in favour of that proposed by the Appellant.


20.
The FTT rejected the Appellant’s human rights submissions on the basis that he right to HB did not amount to a relevant “possession” but it is common ground that that finding has been superseded by the decision of the House of Lords in RJM.”

Pausing there, the respondents accept that the judgment of the House of Lords has that effect.


“21.
The Appellant relies on two types of discrimination,  The first is direct discrimination between tenants and joint tenants.  If she and [the non-dependant daughter ] were joint tenants, [the non-dependant daughter] would be able to make a claim in her own right, and her childcare expenses would not be counted as income: reg. 21 and Sch. 4, paragraph 57 of the Regulations.

22.
The second is indirect discrimination on grounds of sex.  The effect of the non-dependant deduction at issue in this case is that single parents in receipt of the childcare element of WTC are deemed to have income which is available to contribute to household expenses which is not in fact available because it is spent on childcare costs.  That treatment is applied, overwhelmingly to women, because the group  of single parents who are living as non-dependent adults and who are in receipt of the childcare element of WTC, is comprised overwhelmingly of women.”
Mr Coppel then sets out reasons why he submits that this is so before continuing:


“24.
It is submitted that the above is sufficient to establish a prima facie case of indirect sex discrimination under Article 14 because it shows a disproportionately prejudicial effect on women, notwithstanding that the rules in issue are not specifically directed at women (cf Hoogendijk v The Netherlands, (2005) 40 EHRR SE22, [at] 206 – 207).  The appellant sought more specific statistics from both parties but none were available.  It is not necessary to adduce statistical evidence to establish indirect discrimination under Article 14 (see R(IS) 7/09, [at] 17 – 18; CJSA/1807/2008, [at] 15), although in fact the appellant has done so 

The submission then go on to develop these points.
35.
I begin by setting out the text of Article 14.


“The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”
At the risk of being tiresome I repeat the following general comments.  The appellant in this appeal is the claimant.  She it is who has applied for HB and it is she who is affected by regulation 63, by suffering a deduction of £47.75, from her maximum housing benefit.  (The deduction would be not less than £38.20, if the childcare element were left out of account.) The non-dependant daughter is not a party to this appeal.  Further, NDs, such as her, are not directly affected by regulation 63.  The regulation itself has no direct impact on them.  It simply encourages an HB applicant to seek a contribution or greater contribution.  In extreme cases it may encourage the HB applicant to say “pay more or find somewhere cheaper”.  Further, regulation 63 applies to all HB applicant whether male or female.  There is no evidence, and it is not suggested, that there are more HB applicants of one sex rather than the other.  The regulation also applies to all NDs in remunerative work apart from those specifically dealt with in paragraph (6) onwards.  Again, and with regard to all NDs, there is no evidence, and it is not suggested that there are more NDs of one sex than the other.  
36.
I am, therefore, unable to see how the claimant herself can make out a claim for discrimination under Article 14.  She is treated in precisely the same way as any other applicant for HB who has a non-dependant living with him or her.  That would appear to be the answer to her appeal so far as it is based on Article 14.  Nevertheless Mr Coppel urged me to look at the non-dependant’s position.  I accordingly do so. 
37.
I begin with the submission if the claimant and the non-dependant were joint tenants the latter would be able to make a claim to HB in her own right.  It is well established in the jurisprudence of both the British courts and the European Court of Human Rights that Article 14 does not relate to discrimination in general but to the enjoyment of the rights and freedoms set forth in the Convention.  Further, that it prohibits discrimination on the specified grounds of sex, race, colour and so on. It then goes on to add the words “or other status”.  Those last words have given rise to much case law.  Miss Demetriou has drawn my attention to the decisions of the House of Lords in R (S) –v- Chief Constable of South Yorkshire [2004] 1 WLR 2196 and R (Clift) –v- Secretary of State for the Home Department [2007] 1 AC 484, which are authority for the proposition that the words “or other status” encompass personal characteristics which are analogous in some way to sex, race, colour and the other specific grounds referred to in Article 14.  I accept those submissions.  I go on to accept that the fact that someone is a licensee, rather than a tenant, is not normally a personal characteristic such as to bring that person within the protection of the words “or other status”.  It may be a legal status but it is not analogous to the specified grounds.  I appreciate that one of those grounds is “property”.  However, I think what Article 14 is referring to is discrimination because of ownership of property.  A form of discrimination which many in Eastern Europe were suffering at the time the Convention was drafted. It is not intended to extend to the different ways of holding property which are open to those within a particular legal jurisdiction and where the choice of any particular way will depend on a great many circumstances.
38.
Further, even if Article 14 did apply I do not accept that licensees and tenants are truly comparable.  I know nothing about the terms of the claimant’s tenancy.  I assume that they are not unusual for a council tenancy.  She will, however, have a number of obligations imposed on her which would not be appropriate in the case of a licensee.  In general, tenancies and contain, among other matters, repairing covenants or conditions.  Licensees are usually able to give a short period of notice to end the licence and are not responsible for repairs and other matters.  Further, they owe no liability to the landlord for the rent.
39.
I turn to discrimination on the grounds of sex. I accept for the purposes of this appeal that this particular category, or pool, of NDs does, as submitted, consist overwhelmingly of women.  What the claimant’s submissions do is to focus on a particular category of NDs.  Namely, single parents who are in receipt of the childcare element of WTC. The claimant is selecting from the entire pool of NDs, in respect of which the proportions of men and women are unknown but are unlikely to consist overwhelmingly of either sex, a category or sub-pool consisting overwhelmingly of women.  It inevitably happens that, within that category, more women than men are affected by regulation 63.  However, that is not good enough.  It proves nothing since the category largely consists of women and the few men are treated in the same way.  Within the category there is no discrimination. It cannot be demonstrated that male single parents are better treated than women single parents.  Therefore, discrimination must be proved by looking at some other group.  None has been identified.  The references to the Hoogendijk case do not, in my judgment, assist the claimant.  They have to be read against the facts.  The Court accepted research that out of 5,100 persons who lost their entitlement to benefits as a result of the amending legislation about which Ms Hoogendijk complained 3,300 were women and 1,800 were men.  Discrimination against women was accepted although the Court went to find that there was a reasonable and objective justification for the change in the law.
40.
It follows that I do not accept that there has been discrimination against the non-dependant on the grounds of sex.
41.
Save in relation to the RJM case, which is not fatal to its decision, the appeal tribunal reached the right conclusions.  I am accordingly bound to dismiss the appeal and do so.






(Signed)
J.P. Powell








Judge – Upper Tribunal







Dated:

27th August 2010
24
CIS/2631/2008


