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LORD JUSTI CE KENNEDY: M's Justice Hale will give the first

j udgnent .

JUDGMENT

MRS JUSTI CE HALE: This is the Plaintiff's appeal pursuant to
| eave given by Steyn LJ on 27th April 1994 against an order of
H s Honour Judge Harrison Hall at Warwick County Court on 28th
February 1994. That order granted the Defendant |eave to appeal
out of tine and allowed his appeal fromthe decision of a
District Judge under the small clains procedure on 11th Novenber
1993, giving judgnent for the Plaintiff in the sum of £1,316.05
and costs of £121.00, totalling £1, 437. 05.

The background is that the Defendant is the landlord of a
house in Leam ngton Spa which he let to a Mss Bohan in 1991.
She clainmed housing benefit fromthe Plaintiff |ocal authority
and requested that it be paid direct to him Paynment was nade
as froma date in May 1991 and continued until Novenber 1991.
The Defendant's case is that Mss Bohan gave him one nonth's
notice on 4th Cctober 1991 and he tel ephoned to tell the |oca
authority that day. She handed over the keys on the evening of
3rd Novenber 1991 and benefit was cancelled from the next day.
In fact, it appears that she had noved to Coventry at the
begi nni ng of August. In January 1992 the Departnent of Social
Security notified the local authority that her entitlenment to
income support had ended in August and they, therefore,

cancel led the housing benefit back to 4th August 1991 and
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reclaimed just over three nonths' overpaynent of housing benefit
from t he Def endant.

There was correspondence between the local authority and a
solicitor who was then acting for the Defendant. He requested
an internal review of the decision. A reply was returned in a
letter of 25th August 1992 that the formal review procedures
were only applicable to the benefit claimant and not to the
| andl ord. There was further correspondence culmnating in a
reply from the Assistant Treasurer in Septenber 1992: he had
| ooked into the correspondence and, having considered the
matter, saw no reason not to seek recovery from the Defendant.
There matters seem to have stood until July 1993 when again a
| awyer wote on behalf of the local authority. In Septenber a
claim was nmade in the Warwick County Court for the overpaid
amount and for costs. The
District Judge found in the Plaintiff's favour. On appeal, the
Crcuit Judge allowed the appeal: he held that the overpaynent
was one caused by official error to which the Defendant | andl ord
had not contributed, and that the Defendant |andlord could not
have been expected to know that it was an overpaynent, wthin
the neaning of Regulation 99 (3) and (2) of the Housing Benefit
(CGeneral) Regul ations 1987 respectively.

Accordingly, the Plaintiff |ocal authority appeal to this
court. There are two grounds of appeal. First, it is argued
t hat al though overpaynents can be recovered in a County Court,
the County Court has no jurisdiction to determ ne whether or not
the paynment is a recoverabl e overpaynent and shoul d be recovered
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from the particular Defendant from whom it is clained. The
statutory context is this: under the Social Security
Adm nistration Act 1992, section 134(1)(c) and (4)(c), the
Appel lant local authority are the appropriate local authority
charged with funding and adm ni stering housing benefit under the
Social Security Contributions and Benefits Act 1992 for
dwellings in their area. Under the Soci al Security
Adm ni stration Act 1992, section 63(1), regulations nay be nade
requiring notification of determnations to claimants and
providing for the review of determ nations. By virtue of the
Soci al Security Consequential Provisions Act 1992, section 2 (2)
the previous regulations, that is, the Housing Benefit (Ceneral)
Regul ations 1987, <continue to apply. Part Xl of those
Regul ations deals with determnation of questions. Regul ati on
76(1) provides that -
o any matter required to be determ ned under

these Regulations shall be determned in

the first instance by the appropriate

authority."
Regul ation 79(2) provides that a "person affected" may wthin
six weeks make witten representations and upon receiving such
representations the authority must conduct a review Regul ation
81(1) provides that the person affected can ask for a further
review by the Housing Benefit Board. Furthernore, Regulation 77
states that -
"An authority shall notify in witing any person

affected by a determnation nade by it
under these Regul ations
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and every notification shall include a statenent as to
the matters set out in Schedule 6."

It is argued that all of +this procedure applies to
decisions as to overpaynent and the recovery of overpaynents
under Part X1l of the Regulations. Al though Part Xl I| does not
expressly refer to determnations as such, it is clear fromthe
ternms of Schedule 6, in particular paragraph 14, that the
Regul ations do contenplate that the question of whether or not
there is a recoverabl e overpaynent is a matter for determ nation
by the appropriate authority within the terns of Part X of
t hose Regul ati ons. That being the case, the decision as to
whether there has been an overpaynent, whether it s
recover abl e, whether under Regulation 100 it is to be recovered
and from whom it should be recovered under Regulation 101, are
matters which can be determ ned under Part Xl .

However under the facts of this particular case, the
problem facing the Plaintiff local authority is that they did
not, and it is agreed that they did not, follow that procedure.

They did not nmake anything which they described as a
determ nation and inlcuding the required information. They did
not inform the Defendant landlord of his entitlement to a
review, although when the matter was taken up on his behalf by a
solicitor they apparently conducted an internal review At no
point did they inform either the Defendant |andlord or his
solicitor of the right to seek a review by the Review Board, so
that they have
not followed the procedure for determning such a request.

| ndeed, they did the reverse by stating that in their view that
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procedure did not apply at all to the landlord as opposed to the
claimant. That is clearly m sconceived, as is conceded in this
court, because Part Xl applies to any "person affected" and
clearly a person from whom an overpaynent is to be recovered is
a "person affected" by a determ nation. That being the case,
the local authority have not got their claim for repaynent off
t he ground.

However, it was further argued on behalf of the |ocal
authority that once they had made their determ nation, and the
determnation had not been overturned by judicial review it
could not be challenged in the County Court. The deci sion
prayed in aid in support of that proposition was of course that

of the House of Lords in Cocks v Thanet District Council [1983]

2 AC 286. Nevert hel ess, there are subsequent decisions of the

House of Lords, in particular, Wwndsworth Borough Council v

Wnder [1985] AC 461 and Roy v Kensington and Chelsea and

Westminster Famly Practitioner Commttee [1992] 1 AC 624 which

point out that where private rights are involved a person can
raise, especially by way of defence, matters which should
otherwi se be raised by way of judicial review It is, to say
the least, an wunattractive argunent on behalf of the |ocal
authority, that where they have chosen to proceed in the County
Court, and a challenge mght be raised to their decision under
the principles applicable to judicial review proceedings, it is

not open to the Defendant to raise that challenge in defence to

t he proceedings they have brought in the County Court. It is,
after all, scarcely reasonable to expect the Defendant to enbark
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upon judicial review proceedings before he has been sued for
paynent . It may then be appropriate for the County Court to
transfer that matter to the High Court so that it can be dealt
with by those who are normally charged with dealing with such
guesti ons. But it does not follow from that that the matter
cannot be raised in the proceedings which the local authority
t hensel ves have brought.

The second ground of appeal is the interpretation and
applicability in this case of Regulation 99 of the Housing
Benefit (Ceneral) Regulations 1987. Regul ation 99(1) provides

that -
"Any overpaynent, except one to which paragraph (2)
applies, shall be recoverable.”

Regul ation 99(2) applies to -

. an overpaynent caused by an official error
where the claimant or a person acting on
his behalf or any other person to whom the
paynment is made could not, at the time of
receipt of the paynent, reasonably have
been expected to realise that it was an
over paynent . "

Regul ation 99(3) goes on to define what is neant by "overpaynent

caused by official error” as follows:

" overpaynent caused by a mstake made or
sonet hing done or omtted to be done by the
appropriate authority or by an officer or
person acting for that authority or by an
officer of the Departnment of Health and
Soci al Security or the Departnment of
Enpl oynent acting as such where the
claimant, a person acting on his behalf or
any other person to whom the paynent is
made did not cause or materially contribute
to that m stake, act or om ssion."

Thus, there would appear to be three parts to this
guestion: first, was it an overpaynent caused by a m stake nade
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or something done or omtted to be done by the appropriate
authority or by an officer or person acting for that authority
or by an officer of the Departnent of Social Security or the
Department of Enploynent as such? Although it is argued that
any overpaynent nust be a mstake in those terns, it seens quite
plain that there was indeed an overpaynent by a m stake which
falls within that part of the definition. Secondly, however, in
order to be an overpaynent caused by official error it has to be
one where the claimant, a person acting on his behalf, or any
other person to whom the paynent is made, did not cause or
materially contribute to that mstake or om ssion. In this
particul ar case, although it is said on behalf of the Defendant
that the material cause of the mstake was the failure of the
Department of Social Security to transmt information to the
Plaintiff local authority, it has to be accepted that the
claimant herself contributed by failing to disclose information
to the local authority.

So there was a contribution on the agreed facts. The
question is: is it sufficient for this purpose if the person
who contributed to the m stake was any one of the three persons
nmentioned there, "the claimant, a person acting on his behalf or
any other person to whom the paynent is nmade"? It is submtted
on behalf of the Appellant Plaintiff that it is sufficient if
any one of those did so. QG herwi se, for the purposes of this
Regulation, it would be difficult to determne that the
over paynent was recoverable at all

It is significant to note that these Regulations first
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define what is nmeant by a "recoverabl e overpaynent”, and then go
on in Regulation 100 to provide that the authority which paid
the recoverable overpaynent may recover it, and in Regulation
101 to

provide the people from whom it nmay be recovered. Nowhere in
the schene of the Regulations is it expressly said that it can
only be recovered from a person who hinself or herself
contributed to the error. Hence it nust be sufficient if any
one of those people contri buted.

The third item in the process is whether, in accordance
with Regulation 99(2), "the claimant or a person acting on his
behal f or any other person to whom the paynent was nade coul d
not at the time of receipt of paynent have reasonably been
expected to realise that it was an overpaynent”. For the sane
reasons it is submtted that it is only sufficient if all three
of those people could not reasonably have been so expected. O
course, if it had been sufficient to take the overpaynent out of
the definition of official error if either the claimant or a
person acting on his behalf or any other person to whom the
paynment is nmade did
not cause or materially contribute to the m stake or om ssion,
according to Regulation 99(3), then strictly speaking, it would
be unnecessary to decide the question in relation to Regul ation
99(2) at all. However, for the sane reasons, it appears to ne
that if any one of those could reasonably have been expected to
realise it was an overpaynent it is still recoverable.

The consequence of all of this is that, in terns of the
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substance of the claim the local authority may, indeed, have
been able to decide that the overpaynent was recoverable and
recoverable from the Defendant |andlord, but they did not go
t hrough the proper process for so doing so as to entitle themto
take action in the County Court.

For ny part, therefore, the appeal should fail.
LORD JUSTI CE KENNEDY: | agree.

Order: Appeal dismssed. No application for costs.
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