CMcD v London Borough of Bromley   


IN THE UPPER TRIBUNAL                                         Appeal No. CH/1510/2015
ADMINISTRATIVE APPEALS CHAMBER

Before: Upper Tribunal Judge K Markus QC
The decision of the Upper Tribunal is to allow the appeal.  The decision of the First-tier Tribunal made on 28 November 2014 under reference SC154/13/07013 was made in error of law.  Under section 12(2)(a) and (b)(i) of the Tribunals, Courts and Enforcement Act 2007 I set that decision aside and remit the case to be reconsidered by a fresh tribunal in accordance with the following directions.
Directions

1. This case is remitted to the First-tier Tribunal for reconsideration at an oral hearing.

2. The members of the First-tier Tribunal who reconsider the case should not be the same as those who made the decision which has been set aside.
3. Within one month of the date of issue of this decision the Appellant must send to the relevant HMCTS office the following information and documentary proof of the information, or an explanation as to why she is unable to provide any such information or documents: her income, her capital, and her rental liability, in January 2013.
These Directions may be supplemented by later directions by a Tribunal Judge in the Social Entitlement Chamber of the First-tier Tribunal.

REASONS FOR DECISION
Introduction
1. The Appellant appeals against a decision of the First-tier Tribunal dated 28 November 2014 which confirmed a decision of the Respondent dated 14 January 2013 that she was not entitled to housing benefit or council tax benefit from 12 December 2012 to 1 April 2013 and that an overpayment of £260.79 was recoverable from her.  I gave the Appellant permission to appeal on 22 June 2015.  In a brief response the Respondent has stated that it does not support the appeal. The Appellant has sent no further observations.

2. The Appellant had requested an oral hearing of the appeal in order to present her case more clearly.  The Respondent has not requested an oral hearing but has said it would be prepared to attend one.  I have decided to determine this appeal on consideration of the papers, without a hearing.  The appeal is on a point of law and all the information that I require is in the papers.  Oral evidence is irrelevant and I would not be assisted by having an oral hearing.
Background
3. At the time of the Respondent’s decision the Appellant was in receipt of housing benefit and council tax benefit.  The notifications of her entitlement stated that her claim would be reviewed periodically. On 23 October 2012 the Respondent wrote to the Appellant to inform her that it intended to review her claim and would telephone her on 1 November or that she could arrange an alternative date. The Appellant replied by letter asking under what legislative authority the review was to be undertaken and that she would like any review to be in writing rather than telephone.  On 6 November the Respondent wrote to inform the Appellant that several attempts had been made to contact her by telephone, unsuccessfully.  The letter explained the Respondent’s system for reviewing cases and enclosing a form for her to use to provide information if she did not wish to have a telephone review.  The Appellant was asked to return the form within one month of the date of the letter, and was told that “failure to provide this form and the proof that is required to confirm current entitlement or change in circumstances could result in the termination of an award of benefit”.  The form included various tick boxes relating to proof of income, capital, rent and identification but no boxes were ticked.  The Appellant replied challenging the Respondent’s right to ask for the information and refusing to complete the form. On 6 December the Respondent wrote again providing further information as to their right to carry out reviews and the basis on which she had been selected.  The letter concluded that failure to complete the form and supply any requested supporting documentation may result in the withdrawal of entitlement and in the meantime her claim had been suspended pending receipt of the form.

4. On 12 December 2012 the Appellant was notified in writing that her claims had been suspended on that date because she had not submitted a review form in order to establish her current circumstances and continued benefit entitlement.  She was told that if she did not return the completed form by 10 January 2013 her awards would be stopped and overpayments recovered. On 20 December a further letter was sent asking for the information.  By letter dated 17 December the Appellant refused to provide the information and saying that she wanted to appeal the suspension decision. 
5. On 14 January 2013 the Respondent wrote that the decision of 21 December (this seems to be an error and should have read 12 December) had been superseded and entitlement to housing benefit and council tax benefit had been withdrawn from 19 and 21 November 2012 respectively, and that there was consequently a recoverable overpayment of £260.79.  She was informed that there was no right of appeal against the suspension decision but she could appeal against the decision to withdraw entitlement.  

6. The Appellant appealed against the decision of 14 January 2013. 

7. A First-tier Tribunal refused the appeal on 22 January 2014 but on 2 June 2014 the decision was reviewed and set aside by a Judge on the ground that the decision failed to set out how the relevant law applied to the appeal.  In the review decision the Judge set out the relevant parts of Regulations 13 and 14 of the Housing Benefit and Council Tax Benefit (Decisions and Appeals) Regulations 2001 and directed the Respondent to explain how Regulation 13 had been complied with and, if it had not been, to explain the legal basis on which the Appellant’s claim was terminated. 

8. The Respondent filed a supplementary submission in which it conceded that the letters sent to the Appellant did not comply with Regulation 13 and continuing:

“However the claimant’s claim was terminated using an adverse inference, as the appellant was issued a review form [at her request, as originally the authority was attempting to carry out the intervention by phone, but the appellant wanted it done in writing] so that the authority could review the appellant’s entitlement.

The appellant failed to engage with the review process, and confirm what her circumstances were and provide the evidence to support her claim.  Therefore her intervention was defective and as the authority is required to make a decisions [sic] on defective claims, the authority made its decision drawing and adverse inference.

The legislation used in making this decision 83(1), 86(1) and 89(2) of the Housing Benefit Regulations 2006 and regulations 69(1), 72(1) and 75(2) of the Council Tax Benefit Regulations 2006 and at paragraph 79 of R(H) 3/05….”
9.  The First-tier Tribunal heard and refused the appeal on 28 November 2014.  The Decision Notice stated that, because of the Appellant’s failure to supply information reasonably requested within the prescribed time limit, the Respondent was entitled to draw an adverse infer4ence and terminate the Appellant’s entitlement.  In the Statement of Reasons at paragraph 8 the tribunal said:

“….the Local Authority had done all that could reasonably be expected in seeking information and evidence.  As no information or evidence was forthcoming from [the Appellant] the Local Authority was then entitled to draw an adverse inference against her for the failure to disclose the information which was reasonably and properly requested.  The Local Authority was then correct in first suspending the benefits pursuant to regulation 13(2)(c) of the Housing Benefit and Council Tax Benefit (Decisions and Appeals) Regulations 2001 and terminating the payment of the benefit pursuant to regulation 14(1)(b) of the Housing Benefit and Council Tax Benefit (Decisions and Appeals) Regulations 2001. The Tribunal in finding this is following the precedent at R (H) 3/05 specifically at paragraph 79….”
10. The Appellant’s grounds of appeal to the Upper Tribunal challenge the Respondent’s right to seek the information in question.  I did not grant permission to appeal on those grounds.  It is clear that the Respondent had that right. The reason why I granted permission to appeal was, in summary, that the tribunal (and the Respondent) appear to have muddled the provisions of regulations 13 and 14 as to suspension and termination of benefit with the right to draw inferences in making an entitlement decision. 

Discussion
11. Regulations 13 and 14 of the Decisions and Appeals Regulations permit an authority to suspend and terminate payment of housing or council tax benefit in prescribed circumstances.  The right to terminate under regulation 14 is contingent on regulations 11 or 13 having been complied with.  Regulation 11 did not apply here.   Although the Respondent’s original response to the appeal had suggested that it had suspended payments under regulation 13 and then terminated it under regulation 14, in its Supplementary Submission it abandoned that position because it conceded that it had not complied with the requirements of Regulation 13, and instead said that it had made a decision drawing an adverse inference.
12. The Respondent’s concession that regulation 13 had not been complied with was properly made.  The letter of 6 November 2012 did not specify the information or evidence required of the Appellant.  The form which accompanied the letter was inadequate in this respect.  It did not state which of the listed items of information was required.  All tick boxes as to what was required were left blank.  Moreover, the letter did not notify the Appellant of the requirements of regulation 13 in accordance with regulation 13(3).  Those requirements are in subparagraph (4). 
13. Failure to comply with regulation 13 invalidates any subsequent termination under regulation 14:  VW v LB Hackney (HB) [2014] UKUT 277 (AAC) at paragraph 5, referring to AA v LB Hounslow [2008] UKUT 13 (AAC). It follows that the Respondent had not been entitled to terminate the Appellant’s payments under regulation 14.
14. In the light of the Respondent’s concession and the clear indication by the judge who had set aside the previous decision to the effect that the Respondent had to satisfy the tribunal that the requirements of regulation 13 had been complied with, it is impossible to see how the judge could have reached the conclusion at paragraph 8 that the Respondent had properly terminated payment in accordance with regulation 14.  That decision was plainly wrong.
15. The position was not remedied by the tribunal’s decision that the Respondent had been entitled to draw adverse inferences.  Drawing adverse inferences could not by itself justify terminating the award.   An inference is an element of fact-finding.  But findings of fact do not constitute entitlement decisions.  This is what the Tribunal of Commissioner’s meant at paragraph 79 of R(H) 3/05 where it said “Where a claimant fails to provide information or evidence he can reasonably be expected to provide, there is no express sanction – but an inference may be taken against him and the case or the relevant issue may as a result be determined against him.”   
16. Regulation 14 of the Decisions and Appeals Regulations provides one means of superseding an award.  As it did not apply, the only way in which the Appellant’s entitlement could have been terminated was by way of supersession on some other ground (in this case, change of circumstances).  It may have been open to the Respondent to decide that, in the absence of information from the Appellant to establish entitlement, it would infer that she did not satisfy one or more of the conditions of entitlement and therefore supersede the previous entitlement decisions.   Such a decision would be a substantive entitlement decision.  The decision would have to be properly made on the basis of the available relevant evidence. The problem in this case is that there was no such entitlement decision in relation to either benefit. The Respondent did not purport to supersede the previous entitlement decisions. 
17. It would have been open to the First-tier Tribunal to remedy this by finding that, even though it could not supersede under regulation 14, it could do so on the basis of change of circumstances.  See R (IB) 2/04).  However, the tribunal did not consider this.  It did not consider in relation to what decisions an adverse inference would operate. It did not make any findings of fact on the basis of such inferences.  It did not make any substantive entitlement decisions.  Instead it mistakenly treated the failure to provide information as, in effect, automatically terminating entitlement.  That was wrong in law.
18. I have dealt with these issues briefly. They are addressed in more detail in VW v LB Hackney at paragraphs 8 – 11, in which the Judge reached the same conclusion as I reach here. 
19. In the light of these errors, the decision of the First-tier Tribunal must be set aside. 
20. I have decided not to remake the decision.  In order to make that decision, it will be necessary to give the Appellant an opportunity to provide further evidence and to make findings of fact.  This is because:
a) It follows from my decision above that the only decision that the First-tier Tribunal can make on remittal is that the decisions of the Respondent dated 14 January 2013 was unlawful and must be set aside.  
b) It will be open to that tribunal to consider the possibility of superseding the previous entitlement decisions on the ground of change of circumstances.  In the absence of the Appellant providing information which she could reasonably provide, the tribunal could draw inferences which are adverse to her and, on that basis and, subject to other relevant evidence, it might decide that she did not satisfy the conditions of entitlement at the relevant time and that there was a recoverable overpayment.  
c) Fairness requires the First-tier Tribunal first to give the Appellant an opportunity to adduce evidence as to her circumstances at that time, in order to show that she had been entitled to housing benefit and council tax benefit.  Because of the way that this case was presented to the First-tier Tribunal, the  Appellant has not had a fair opportunity to do so. 
d) The First-tier Tribunal must make its decision in the light of the circumstances that prevailed at the time of the Respondent’s decision in January 2013.  It is able to take into account later evidence that sheds light on the position at that time.  The First-tier Tribunal should consider what the start date of any supersession should be, in particular if there is a suggestion that the Appellant’s circumstances changed between December 2012 and January 2013.  It is a matter for that tribunal whether it requests further information as to that period. 
21. I make clear to the Appellant that, although she has succeeded in this appeal, she should not assume that she will succeed before the next First-tier Tribunal if she refuses to provide information which is reasonably available to her in relation to her financial circumstances in January 2013.  Pursuant to regulation 86(1) of the Housing Benefit Regulations 2006 and regulation 72(1) of the Council Tax Benefit Regulations 2006, the Respondent was entitled to request relevant information and review her entitlement.  In that respect the First-tier Tribunal was correct (see paragraph 7 of its Statement of Reasons).  The Appellant’s submission to the contrary is wrong.  
22. I have directed accordingly.
Signed on the original
Kate Markus QC

on 26 November 2015
Judge of the Upper Tribunal
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