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JUDGMENT-1:
SILBER J: [1] The applicant seeks to quash a decision of the Housing Benefit Review Board ("the Board") of the City of Westminster ("the Council"), made on 4 August 1999, by which the Board decided to restrict the applicant's eligible rent for housing benefit purposes under the Housing Benefit General Regulations 1987 ("the Regulations") to £190 per week. Permission to make this application was granted by Tucker J

The Background

[2] The claimant lives with his wife in privately rented accommodation. As a result of ill health, he retired from work in 1995. His income now consists of an occupational pension and incapacity benefit, which together take him just above the income support level. He moved to his present home in Flat 4, 30 Abbey Road, St John's Wood, London, NW8, on 1 March 1997, and he received housing benefit. On 6 August 1988, he made a further claim for housing benefit for a period commencing on 7 September 1998. On 24 August 1988, the Council decided to restrict, under para 10(6B) of the Regulations, the rent to below the Rent Officer's assessment to £190 per week on the grounds that it was unreasonable to pay the Rent Officer's figure of £212.50 per week.

[3] On 1 September 1998, the landlord of the claimant increased the rent to a £1,000 per calendar month, which is equivalent to a weekly rent of £230.14. In the following month, the claimant sought a review of the decision to restrict his rent. By a letter dated 25 November 1998, the Council indicated that having carried out a survey, it had decided to maintain the restricted housing benefit while refusing to make an exceptional hardship payment to the applicant. The Council had invoked reg 10(6)(B) and the officer concerned explained that:

"I am not suggesting that Mr Laali is being overcharged by his current landlord but I do feel that there is cheaper alternative accommodation generally available in the borough. Having considered carefully the particular circumstances of Mr Laali's case I do not find that there are any reasons that would prevent him from moving to cheaper alternative accommodation."

[4] On 17 December 1998, the claimant requested a further review, which took place on 4 August 1999 when the Board, consisting of three lay members, heard evidence. The Board was assisted by its clerk and a solicitor from the Council's solicitors department. On the following day, the clerk to the Board sent to the claimant a note of the Board's decision, which was that the maximum rent was greater than is reasonable to meet by way of housing benefit and that the claimant and his family would not suffer "exceptional hardship" as a result of restricting the rent under reg 10(6B) of the Regulations to £190 per week. This notification was not a record of the decision as required by the Regulations as it did not contain the reasons for the decision. It was explained in the letter that "a more detailed account of the proceedings" would be provided.

[5] There then followed a number of attempts to obtain a statement of the reasons for such decisions and the findings on material questions of fact. This was a document to which the claimant was entitled under reg 83(4) of the Regulations, to which I will refer in greater detail later in this judgment. On 24 September 1999, the claimant's solicitors asked for this material and the clerk to the Board forwarded the background elements of the decision to the Council's solicitors on 6 October 1999. On 25 October 1999, another request was made by the claimant's solicitors for the full record. On 3 November 1999, the clerk of the Board replied stating, of the detailed decision, that "it was with the Council's solicitors for completion", and that he had requested that it be supplied as soon as possible.

[6] Obviously exasperated, the claimant's solicitors complained to the Local Government Ombudsman about the unreasonable delay in providing the decision. The Ombudsman replied on 10 February 2000, stating he had sent an outline complaint to the Council. On 15 February 2000, the Board's clerk received:

". . . facts and findings from solicitors' combined notes, finalised by the clerk and sent to the Chairman for signature."

[7] A draft was sent to the claimant. On 22 February 2000, the chairman signed the decision and the clerk sent the signed decision to the claimant two days later. An application was made to judicially review the Board's decision of 4 August 1999, by which the Board decided under reg 10(6B) to restrict the applicant's eligible rent for housing benefit purposes to £190 a week.

The Issues

[8] There are two separate issues that arise on this application, which are:

(a) was the Board obliged to have regard to all the relevant matters, and in particular the personal financial circumstances of the claimant, when determining under reg 10(6B) whether the rent of the claimant was greater than was reasonable to meet by way of housing benefit? ("the decision issue)"; and

(b) does the delay of over 6 and a half months, between the making of the Board's decision and the signing of the facts and reasons for the decision, make it appropriate to quash the Board's decision? ("the delay issue").

The Decision Issue

[9] The dispute between the parties on this issue centres on the scope of reg 10(6B) of the Regulations, which provides that:

"In any case where it appears to the authority that in the particular circumstances of that case the eligible rent as determined in accordance with the preceding paragraphs of this regulation is greater than is reasonable to meet by way of housing benefit, the eligible rent shall be such lesser sum as seems to the authority to be an appropriate rent in that particular case."

[10] The claimants contend that this provision is all embracing and comprehensive, so that the Board was required to have regard to all the claimant's circumstances (including his personal financial circumstances) and to ask whether in the light of those circumstances it was reasonable to meet the eligible rent. The respondents submit that the scope of this provision is much more limited, so as to exclude health and financial considerations of the applicant. They accept that the claimant's rent was not unreasonably high for the area. It seems that the claimant's contractual rent of £230.14 per week fell within the top 5 % of rents referred in Westminster, for accommodation comprising 2 bedrooms, a kitchen and a bathroom between July 1998 and April 1999. The Rent Officers had restricted the weekly benefit to £190, which was a rent that 70 % of the referred rents in that period for that accommodation did not exceed.

[11] The stance of the Council was that the claimant could move to a cheaper part of Westminster, and therefore it was unreasonable to pay the contractual rent. The conclusion of the Board, who considered the argument, was that:

"Whilst the rent charged for the property was not unreasonably high given the size and nature of the property it was unreasonable for housing benefit to meet such a high rent given the availability of other similarly sized premises throughout the Borough at a lower rent. The Board was also satisfied that a rent restriction should be imposed. Given the evidence before it the Board was satisfied that a rent restriction to £190 per week was both reasonable and fair and reflected the average cost of such properties in the Westminster area."

[12] The Board summarised the particular factual matters relied on by the claimant to show it was not unreasonable to meet, by way of housing benefit, the weekly rent of £212.50. These included:

(1) living in St John's Wood because his daughter lived nearby;

(2) the length of time he had lived in the area;

(3) the fact that the accommodation was all on one floor;

(4) he could not afford to pay the deposit or rent in advance on another property.

[13] In their deliberations, the Board discounted factor

(1) because the daughter could drive to see her parents, while the Board merely noted factor

(2) which was the length of time he lived in the property. Each of the other matters were not mentioned by the Board when it considered whether the rent was higher than it was reasonable to meet under reg 10(6B). The Board did not reveal that they had considered any of the matters relied on by the claimant at this stage, with the exception of the proximity of his daughter. The issue of health was, however, considered by them later in their findings, together with the financial matters, but only in the context of whether the restriction of the Rent Officer's figures would cause "exceptional hardship", which is a matter which falls within reg 61, to which I will have to refer later.

[14] Significantly, the Board do not appear to have considered whether the issues of finance - and, in particular, whether the factor numbered (4) - fell within reg 10(6B), and the Board now asserts that this Regulation does not entitle the decision maker to have regard to personal financial issues as they fall for consideration solely under reg 61; the decision of the Board was consistent with that submission as that ignored factor (4) in reaching their decision under reg 10(6B). My task is to consider why that construction is correct. The argument of the respondent is that reg 10(6B) is concerned with the eligible rent value, and therefore the only circumstances to be considered must be the circumstances which were relevant to the assessment of the rent, namely the size and location of the property.

[15] In support of his contention that the Regulation had a limited purpose, Mr Jones for the Board supports his contention by referring, inter alia, to Sch 1, para 4 of The Rent Officers (Housing Benefit Functions) Order 1997, which sets out the type of matters that have, in fact, to be considered. These relate to the local reference rent and take into account the highest rent/the lowest rent that a landlord might reasonably by expected to obtain, and the lowest rent is the lowest rent which a landlord might reasonably be expected to obtain.

[16] The claimant disagrees and says that reg 10(6B) is all embracing and it includes all the circumstances, including the financial consequences and circumstances. It seems to me that there are a number of factors of importance in construing reg 10(6B).

(1) The local authority is given a wide discretion. It will be recollected that the opening words of reg 10(6B) are "in any case where it appears to the authority that in the particular circumstances of that case". These do not show any form of limitation whatsoever. I am fortified in coming to that conclusion by a decision of Forbes J in R v Macclesfield Borough Council Housing Benefit Review Board ex parte Temsamani CO 3894/98, unreported, 24 February 1999, in which the Judge rejected the submission that an authority could not have regard to the level of rents elsewhere and that the Regulation is restricted to a consideration of the particular property and the appropriate rental for the particular property. He explained, with emphasis added, that:

"I am afraid that I do not find that submission at all persuasive. The Regulation clearly confers a wide discretion upon the authority to consider all the circumstances of the case."

[17] It is true the Macclesfield Board was not asked to take into account health, local connections and particular needs or finances, but what is significant for present purposes is that the judge took the view, as I do, that there was a very wide discretion conferred by this Regulation to consider all circumstances.

(2) The function of reg 10(6B) is for the authority to make a tailor-made assessment for the particular individual. Not only do the opening words refer to "the particular circumstances of the case", but it is made clear that the rent shall be "such lesser sum as seems to the authority to be an appropriate rent in that particular case". The uses of the word "particular" in both places indicate that the assessment under this Regulation is specific for the particular letting and the particular tenant so that personal financial circumstances would appear to be relevant in deciding whether to reduce the eligible rent under this provision.

(3) The submission of the defendants is that the factors to be considered are limited to the circumstances of the property. If that were right it would mean that the opening words of the Regulation would not be "in any case where it appears to the authority that in the particular circumstances of that case", but "in any case where it appears to the authority that in the particular circumstances of that property or of that letting". By the same token, the wording at the end of it would not be such lesser sum as seems to the authority to be an appropriate rent "in that particular case", but "for that particular letting". I do not think that it is correct or appropriate to so rewrite the provision or to construe it in that way.

(4) The draftsman must have appreciated that the type of factor that would be sought to be adduced under this provision would include not only the circumstances of the letting, but the personal and financial circumstances of the tenant. He has chosen not to exclude those factors, and it is noteworthy that throughout the Regulations, different matters have been expressly excluded from consideration. For example, reg 58 disregards certain aspects of income where the claimant or their partner is a student. Similarly, reg 60 disregards changes that occurred during the summer vacation, in calculating a student's income. Thus, the draftsman must be assumed to have considered whether to limit the relevant factors but had decided not to do so.

(5) If the Board is right, the opening words of the Regulation "in the particular circumstances of that case" would probably be otiose. The reminder of the provisions of that Regulation would enable the local authority to reduce rent, taking into account the size and nature of the letting. In addition to that, the remaining regulations might well enable those factors to have been taken into account at all.

(6) I doubt if it is appropriate in a case, such as this, to look at another provision as is contended by the Board in order to assist in the construction of reg 10(6)(G). In Pinner v Everett [1969] 3 All ER 257, [1969] 1 WLR 1266 at 1273, Lord Reid said:

"In determining the meaning of any word or phrase in a statute the first question to ask always is what is the natural or ordinary meaning of the word or phrase in its context in the statute. It is only when that meaning leads to some result which cannot reasonably be supposed to have been the intention of the legislature, that it is proper to look for some other possible meaning of the word or phrase."

[18] The construction of the words in this Regulation "in the particular circumstances of that case", appear to me to be clear. There is no reason to suppose that it was the intention of the legislature that this was not the reasonable meaning to be given to it. In those circumstances, it would seem inappropriate to look at reg 61, but I will do so in case I am wrong.

(7) The ambit and nature of reg 61 is totally different from that of Regulation in 10(6B), and therefore does not help in construing it. Regulation 61 has the marginal or sidenote "maximum housing benefit". It comes into play in permitting the local authority to enable the housing authority to allow an increase of housing benefit provided that it is satisfied, inter alia, that, "the claimant or member of his family will suffer exceptional hardship" unless there is an increase or various other factors. These provisions will apply after consideration of all the other factors.

[19] Regulation 10(6B) has a reducing function, while reg 61 gives a power to increase. I do not see why the presence of reg 61 has any effect on the meaning of reg 10(6B). There will be many cases which are covered by one provision but not the other. So an applicant may not be able to establish "exceptional hardship" but might have suffered some other hardship or inconvenience for financial reasons, and that this could be a factor relevant to reg 10(6B). By the same token, there might be a case where there is no possibility of reducing the rent under reg 10(6B) but where exceptional hardship might require an increase in the benefit. I therefore do not believe that the presence of reg 61 is determinative or of value in construing reg 10(6B)

[20] In summary, the specific function of reg 10(6B) is to enable the eligible rent to be reduced in "the particular circumstances" to "an appropriate rent in that particular case". That entails considering financial factors which may as in this case be a ground for not reducing the eligible rent which might otherwise occur for other reasons such as the availability of cheaper suitable accommodation. In this case, the factor numbered (4) (ie the fact that the claimant could not afford to pay the rent or deposit in advance on another property) was capable of being a ground for not otherwise reducing or limiting the reduction of the eligible rent.

Conclusion on the Decision Issue

[21] My conclusion, therefore, is that matters, such as the personal financial circumstances in factor (4), are matters which should properly be considered before reg 10(6B) is invoked. It is accepted by the Board that this was not done in this case, and it is not contended that if I disagree with this construction, the decision would not have to be quashed.

The delay issue

[22] There was a delay of 6 and a half months between the making of the decision and the delivery of the record of that decision. Under reg 83(4), the Chairman of the Review Board shall:

"(a) record in writing all its decisions; and

(b) include in the record of every decision a statement of the reasons for such decisions and of its findings on questions of fact material thereto.

(5) Within 7 days of the Review Board's decision or, if that is not reasonably practicable, as soon as possible thereafter, a copy of the record of that decision made in accordance with the regulation shall be given or sent to every person affected."

[23] There is nothing in the Regulations which provides that a breach of these provisions automatically requires the decision to be quashed. That point is rightly accepted by the claimant.

[24] The claimant seeks to derive benefit from the decision in R v Caerphilly County Borough Council Housing Benefit Review Board ex parte Jones [1999] 32 HLR 82, in which Jowitt J quashed a decision, the reasons for which were not furnished until more than three months after the decision. There are two important features of that case. First the findings of the board were flawed, as it relied on a fact for which there seemed to be no evidence, but which was contradicted by the cogent evidence. Second, it is relevant that the Board there failed to consider evidence on an issue which pointed to the opposite conclusion to which the Board reached. Taking those factors into account as well as the delay, the decision was quashed.

[25] It is not suggested in this case that there are any similar flaws or errors, other than the decision issue which would, in any event, have lead to the quashing of the decision. I do not believe that in those circumstances the decision in this case could be quashed if it did not contain the error on construction of r 10(6)(B) to which I have referred earlier in this judgment. In any event the effect of my judgment is that the decision must be quashed.

DISPOSITION:
Judgment for the Claimant.
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