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HAMMERSMITH & FULHAM LONDON BOROUGH COUNCIL v (1) ANDREW CLARKE (2) DONNA CLARKE (2000)
CA (Civ Div) (Otton LJ, Keene LJ) 20/11/2000 
HOUSING - CIVIL EVIDENCE - LANDLORD AND TENANT

SECURE TENANCY : TERMINATION : INTENTION : S.81 HOUSING ACT 1985 : DWELLING HOUSE : OCCUPATION : EVIDENCE OF OCCUPATION : PHYSICAL PRESENCE : TENANT SUFFERING FROM ILLNESS : RESPITE CARE : NURSING HOME : COMMENTS MADE BY TENANT : PERMANENT PLACEMENT IN NURSING HOME : FLEETING CHANGES OF MIND

In assessing whether a tenant intended to live at a dwelling house in order to determine whether it was occupied as his only or principal home for the purposes of s.81 Housing Act 1981, the court would focus not on fleeting changes of mind but on the enduring intention, particularly in the case of a vulnerable tenant suffering from depression.
Claimant council's appeal from the order of HH Judge Rountree made 27 October 1999 at Willesden County Court dismissing its claim for possession of a dwelling house in London W12. In 1981 Joyce Clarke ('JC') became the secure tenant of the house. In 1996 she suffered a stroke and in 1997 started a placement at a nursing home for rehabilitation. During this time JC's grandson, the first defendant and his wife, the second defendant moved into the house and began living there with JC's consent. In October 1997 JC returned to live at the house where she was cared for by the second defendant. In August 1998 she was admitted to another nursing home for respite care before returning to the house four weeks later but in November of that year was re-admitted to the nursing home. A report by the council's social services department at this time indicated that JC was suffering not only from physical problems but also from depression. On 14 January 1999 JC sent a letter signed by her but written by her social worker, to the council's "right to buy" section stating that she had decided to become a permanent resident at the nursing home though when she had made a previous application for the right to buy, it had been her intention to live at the house in W12. The council took this to mean that JC had terminated the tenancy agreement and on 9 February 1999 served a notice to quit. The defendants did not vacate and on 2 September 1999 proceedings for possession were started. Having considered the documentary evidence and heard JC's oral evidence the judge found that it was JC's intention always to return to the house. Regarding the letter of 14 January 1999 JC's evidence was that she remembered telling the social worker at the time that she wanted to stay at the nursing home but that was so that she could be returned gradually to the house, with returns to the nursing home for respite care. The council contended that the question of whether JC was occupying the house as her principal or only home (see s.81 Housing Act 1985) had to be determined at the date the notice to quit expired and that if no secure tenancy existed at that date then it could not later be revived (see Hussey v London Borough of Camden (1994) 27 HLR 5). It was submitted that the judge had not applied the correct test and that there was no evidence that JC had changed her mind between the date of the letter of 14 January 1999 and the date of the expiry of the notice to quit (see Brickfield Properties Ltd v Hughes (1987) 20 HLR 107 and Crawley Borough Council v Sawyer (1987) 20 HLR 98).

HELD: (1) The law applicable was not in dispute and was not unclear. The words in s.81 of the 1985 Act "occupies the dwelling-house as his only or principal home" were not further defined in the statute but had been the subject of judicial consideration. (2) In Crawley (supra) the court had set out the approach to be taken and had emphasised that a dwelling house could remain a person's home even if that person were away for months at a time. Occupation did not require actual physical presence so long as: (i) there were signs of the tenant's occupation, and (ii) the tenant intended to return (see for example Ujima Housing Association v Ansah (1997) 30 HLR 831 where it was held that the court was concerned with an objective assessment of intention). (3) Although the question of intention had to be decided at the date of the expiry of the notice to quit, evidence of intention both before and after that date might be relevant. The court would not focus on fleeting changes of mind but on an enduring intention, particularly in a case such as the instant. (4) The judge had not applied the wrong test at the wrong time and there was evidence that supported his conclusion that JC always intended to return to the house. The court would be slow to place reliance on comments made at a particular time particularly in a case such as the instant where there was evidence that the tenant was suffering from depression.

Appeal dismissed.

Mr J Wragg instructed by Head of Legal Services, Hammersmith & Fulham London Borough for the appellant. Bethan Harris instructed by White Ryland for the respondents.

