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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1. My decision is given under paragraph 8 of Schedule 7 to the Child Support, Pensions and Social Security Act 2000:

The decision of the Stratford appeal tribunal under reference 249/07/01165, held on 9 August 2007, is not erroneous in point of law. 

REASONS

2. This is an appeal by a housing benefit claimant brought against the decision of the appeal tribunal with my leave. I held an oral hearing at Procession House on 13 August 2008. The claimant attended and addressed me on the difficulties he was having. He was represented by his solicitor, Mr Simon Marciniak of Miles and Partners. The local authority was represented by Mr Lee Fearon. I am grateful to all who attended for their contributions. 

3. It is clear from what the claimant told me that the difficulties concerning his housing have caused and compounded a maze of financial and personal problems for him, his wife and their children. This decision will not solve those problems. It may, though, be one step towards removing some of the rent arrears. That will depend on the co-ordination between the claimant’s claim for housing benefit and the one that has also now been made by his wife. From what Mr Fearon said at the hearing, I had the impression that he was willing to take a constructive approach towards both claims in order to make the biggest impact on those arrears. 

A. The issue

4. Mr Marciniak formulated the issue on this appeal as: can the claimant include children in his housing benefit claim while they are included in his wife’s income support claim? The issue arises because as a person claiming in respect of himself alone, his applicable amount was higher than his income. However, with his children included, his applicable amount was sufficient for him to qualify for maximum housing benefit. 

B. History and background

5. The circumstances of this case are unusual. The claimant and his wife have seven children, ranging from just school age to their mid-20s. They live in the same house, which has four bedrooms, two toilets, one bathroom, one sitting room, a dining room/conservatory and a kitchen. However, the claimant maintains a separate household from his wife and children and has done so throughout their time in the house. This has been accepted on his wife’s income support claim. Mr Marciniak was concerned not to upset that understanding of the arrangements and did not argue that the households were differently constituted. That put him in a very difficult position.

6. The local authority refused the claimant’s claim for housing benefit and now accepts that it was wrong to do so in the light of the decision of the appeal tribunal. The tribunal decided that the claimant and his wife were to be treated as licensees of their separate parts of the house, with the consequence that the claimant was entitled to housing benefit for his part of the premises only. As he lived alone, none of his children were to be taken into account on his claim.

C. The argument at the oral hearing 

7. Mr Fearon supported the tribunal’s decision. He accepted that on the evidence that has now been produced, the tribunal had been wrong to find that the claimant and his wife actually had individual licences for their parts of the house. But he argued that this did not affect the substance of the tribunal’s reasoning, which was that the claimant was only liable for the contractual payments in respects of his separate part of the premises which he alone occupied. I accept his argument that the tribunal’s decision, as opposed to some aspects of its reasoning, was not wrong in law. 

8. Mr Marciniak presented an argument on the law, inviting me to interpret various provisions in a broad and common sense way. I reject that argument and now explain why. 

9. Housing benefit was established by the Social Security Act 1986. The relevant provisions have been consolidated by the Social Security Contributions and Benefits Act 1992. Section 130(1) provides:

‘(1)
A person is entitled to housing benefit if-

(a)
he is liable to make payments in respect of a dwelling in Great Britain which he occupies as his home; …’ 

10. Section 137(2) provides: 

‘(2)
Regulations may make provision for the purposes of this Part of this Act-

…

(h)
as to the circumstances in which a person is or is not to be treated as occupying a dwelling as his home; …’

11. Regulation 9 of the Housing Benefit Regulations 2006 is made under that authority:

‘(1)
Subject to the following provisions of this regulation, a person shall be treated as occupying as his home the dwelling normally occupied as his home-

(a)
by himself or, if he is a member of a family, by himself and his family; …

and shall not be treated as occupying any other dwelling as his home.’

12. Mr Marciniak argued that the claimant’s children were part of his family and that the dwelling he occupies includes, for housing benefit purposes, the part occupied by his children. However, that does not take account of the definition of ‘family’.

13. ‘Family’ is defined by section 137(1) of the Social Security Contributions and Benefits Act 1992:

‘“family” means-

(a)
a couple;

(b)
a couple and a member of the same household for whom one of them is or both are responsible and who is a child or a person of a prescribed description;

(c)
except in prescribed circumstances, a person who is not a member of a couple and a member of the same household for whom that person is responsible and who is a child or a person of a prescribed description’.

14. ‘Couple’ is also defined by section 137(1). The definition reads in part:

‘“couple” means-

(a)
a man and a woman who are married to each other and are members of the same household;

(b)
a man and a woman who are not married to each other but are living together as husband and wife otherwise than in prescribed circumstances; …’

15. The claimant and his wife are not a couple as defined, because they are not members of the same household. It follows that the claimant’s children are only part of his family if they come within head (c) of the definition. However, the claimant does not satisfy that head either because he has a separate household from his wife and children. 

16. Mr Marciniak argued that regulation 20 assisted the claimant. This provides:

‘(1)
Subject to the following provisions of this regulation a person shall be treated as responsible for a child or young person who is normally living with him and this includes a child or young person to whom paragraph (3) of regulation 19 applies.’

17. However, this overlooks the purpose and relevance of regulation 20. It determines whether a person is a responsible for a child under head (c) of the definition of ‘family’. And this is only relevant once the child is a member of the claimant’s household. It cannot, therefore, be used to decide whether the child is a member of the household.

18. Mr Marciniak relied on the decision of Mr Commissioner Howell in R(H) 3/08. That was a case involving different legislation and definitions and somewhat different circumstances. Mr Marciniak cited it only to show the general approach to unusual living arrangements. I do not doubt Mr Howell’s decision in that case, but I do not see how I could adopt or adapt his reasoning to this case given the terms of the legislation and the definitions. 

D. Disposal

19. I dismiss the appeal.

20. This leaves issues outstanding for the local authority to determine, in particular the apportionment of the contractual licence payments between the claimant and his wife. We discussed this briefly at the oral hearing, but it was agreed that I would not deal with it and would leave it to the local authority to decide in conjunction with the claim that has now been made by the claimant’s wife. 

Signed on original
on 13 August 2008
Edward Jacobs
Commissioner
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