IN THE UPPER TRIBUNAL                                       Appeal No. CH/3701/2016
(ADMINISTRATIVE APPEALS CHAMBER)
BEFORE JUDGE WEST
DECISION 
The decision of the appeal tribunal sitting at Fox Court dated 18 April 2016 under file reference SC242/16/02223 does not involve a material error on a point of law. The appeal against that decision is dismissed.

This decision is made under section 11 of the Tribunals, Courts and Enforcement Act 2007.
REASONS 

1.    This is an appeal, with the permission of Judge Rowland, against the decision of the appeal tribunal sitting at Fox Court on 18 April 2016.
2.   I shall refer to the appellant hereafter as “the claimant”. The respondent is Islington London Borough Council. I shall refer to it hereafter as “the Council”. I shall refer to the tribunal which sat on 18 April 2016 as “the appeal tribunal”.
The Facts

3.    The claimant appeals against the decision of appeal tribunal dated 18 April 2016 that 
(1) the claimant’s housing benefit appeal was refused
(2) the Council’s entitlement and overpayment decisions dated 20 November 2015 were upheld

(3) as a result there had been an overpayment of housing benefit of £1,749.33 for the period from 6 April 2015 to 22 November 2015. 
4.    The claimant’s appeal, which was made on 26 November 2015 (page 68), came before the appeal tribunal on 18 April 2016. The decision had been reconsidered, but not revised, on 14 December 2015 (pages 69 to 71). The claimant attended the hearing and gave oral evidence. The appeal was refused. The record of the proceedings appears at pages 95 to 104. The decision notice appears at pages 105 to 106. The statement of reasons appears at pages 108 to 110.
5.    The claimant then sought permission to appeal from the Tribunal Judge in an email dated 10 October 2016 (pages 111 to 112), which was refused by District Tribunal Judge Lom on 26 October 2016 (pages 119 to 120). He applied to the Upper Tribunal for permission to appeal on 28 November 2016 (pages 121 to 127). Judge Rowland gave permission to appeal on 3 February 2017 (page 129). In so doing he commented that 

(1) the local authority’s decision to use the claimant’s income during the year 2014-2015 in order to calculate his entitlement to housing benefit during the following year was potentially perfectly fair, but as had been explained in CH/329/2003 and CC v. Braintree DC (HB) [2013] UKUT 104 (AAC), it was not required by the legislation in a case where the claimant could show that his income during the year in which he was receiving benefits was in fact lower. The appeal tribunal appeared not to have addressed that part of the claimant’s case.
(2) it was also arguable that the appeal tribunal had failed to give adequate reasons for agreeing with the local authority that none of the expenses in dispute was allowable. In relation to some of the expenses, the explanation might be obvious, but it was not currently obvious to him why it was decided that “business entertainment” was not allowable or why a proportion of some of the other expenses was not allowable.
He made directions for the Council to provide a response within one month of the date on which the notice of the grant of permission was sent to the parties and for the claimant to reply within one month thereafter. 
6.    The Council responded with its submissions on 14 March 2017 and supported the appeal, but only in part (pages 130 to 135). The claimant replied to those submissions on 24 April 2017 (pages 147 to 151). 
7.   Neither party has requested an oral hearing and I do not consider that it is necessary to hold one in order to determine this case.
The Statement of Reasons

8.      In its statement of reasons, so far as is material, the appeal tribunal found that
“2. [The claimant] had lived at the same property … since at least 1995 and had claimed Housing Benefit on various occasions since 1999. He had received various award notification letters throughout this period and had also telephoned the Local Authority to request that his claims be suspended on at least one occasion, because he knew that his income for the month was higher and he did not want any overpayment occurring.

3. [He] did not report any income changes after February 2014 and in September 2015 the Local Authority ran a report listing claims where the income had not changed for some time and [his] claim was one of those on the report. [He] was asked to provide his self-employed earnings for the financial year 2014/15 as that would have been the complete last financial year and these were sent with a list of expenses. Most of the expenses were allowed save for dental treatment, medicines, toiletries, business entertainment, replacement of a broken hoover, washing machine and iron, together with a carpet and paint and equipment. The Tribunal accepted that those expenses that were disallowed by the Local Authority were correct. Details of the overpayment were then sent in a letter to [the claimant] and then there was a further calculation resulting in additional overpayment of £151.92 but as this related to the fact that the Local Authority had double accounted utility bills and phone bills, and [the claimant] would not have been aware of this when the Local Authority assessed his claim on 20th November 2015, this amount was not recoverable.
4. [The claimant] provided a lengthy letter on 29th March in advance of the hearing, setting out the matters with which he took issue. It was his responsibility however to inform the Local Authority if his income had changed and the fact that there was some time between the last notification by [him] and when a report was run highlighting that there had been no further information from him did not mean that the Local Authority could not do so. Further, having run such a report they were entitled to consider how they would deal with matters. [The claimant] also referred to the suspension of the claim in 2013, but that was not before the Tribunal. The Local Authority requested an update and details of the finances for the last full financial year. It was not known exactly during that financial period when [his] income had started to increase.
5. [The claimant] knew that he should inform the Local Authority but had not done so and the calculations related to the income, less applicable expenses, National Insurance and tax. Calculations were not based on what was shown in the account on [his] bank statement. This was not a reflection of his bank account but his business account. The bank account was used for personal and business use and [he] had to decide how he utilised the funds. The expenses that were disallowed were too far removed to relate to the business. 
6. [He] was aggrieved that the Local Authority had not responded quickly to the information he had sent and they had allowed matters to drift for 18 months before asking him to produce further details of his income. The Local Authority would run their reports when they felt appropriate and the overpayment was recoverable from [him] as he should have been aware that his income had altered and he should have notified them of the same. Further from the notifications he was sent, he would have seen the figures used by the Local Authority in making their calculations and should have known these were wrong.”
The Council’s Response in relation to the Grounds for Permission to Appeal 
9.    The Council supported the first ground of appeal identified by Judge Rowland (but only to a limited extent), but not the second ground.
10.    With regard to the first ground, the Council agreed that the appeal tribunal had failed to address that part of the claimant’s argument relating to the apparent failure to base the assessment on his actual earnings, evidence of which was received on 30 November 2015 (page 145). The Council regretted that that evidence had not been included in the bundle as part of its submission on the appeal, but that was not to say that it had not been considered by the local authority decision maker. 
11.    With regard to the disallowed expenses, the Council submitted that the expenses cited were clearly too far removed to be related to the claimant’s business; a significant part of them related to personal or domestic use and it went without saying that they were not of a type which could be wholly and exclusively tied to the business of a trade union representative (reg 38(4)), taking account of the fact that the claimant worked from home and would still have had to incur the expenditure for his personal benefit.

12.     Although the Council supported the appeal to the extent set out in paragraph 10, it could not set out an alternative decision as it took the view that the evidence which was received on 30 November 2015 did not necessarily show that the claimant’s earnings for the 2015/16 tax year were less than the earnings which were applied by the local authority so as to bring the case law into play.
13.     On a trial calculation of the claimant’s self-employed income (based on the pro forma received on 20 November 2015), the Council had arrived at a figure of £214.80 per week (page 146), which was higher than the net earnings figure of £199.19 per week which was applied in the assessment of 30 November 2015 and slightly higher than the net earnings figure of £205.68 per week which was applied in the revised calculation of 20 February 2016.
14.   To arrive at the net figure of £214.80 the Council had allowed all of the expenses on the self-employed pro forma with the exception of the following (i.e. more favourably than it had otherwise done):
(i) business entertainment £50 - not allowable: reg 38(5)(f)

(ii) medicines £50 – considered to be more of a personal and domestic nature: reg. 38(3)

(iii) toiletries £40 - considered to be more of a personal and domestic nature: reg. 38(3)

(iv) Vanquis credit card £334.44 - subject to evidence that it related to capital repayment on business loan or replacement of a business asset: reg 38
(v) Santander credit card £143.85 - subject to evidence that it related to capital repayment on business loan or replacement of a business asset: reg 38.

The First Ground of Appeal

15.   Although the claimant sought to put the onus on the local authority to monitor fluctuations in income  - “The LA should not be allowed to apply double standards, it is not a case of the claimant keeping an eye on fluctuations, it is more the case of the LA failing in their responsibility in running a report highlighting all claims where the income ha[s] not increased for some time” (page 82) - the claimant had in fact been warned that it was his obligation to inform the local authority of  a change of circumstances (see, for example. the explicit warnings to that effect at the foot of the benefit decision notices of 10 March 2014 and 9 March 2015 on pages 22 and 23). The appeal tribunal was therefore correct in asserting that

“It was his responsibility however to inform the Local Authority if his income had changed and the fact that there was some time between the last notification by [him] and when a report was run highlighting that there had been no further information from him did not mean that the Local Authority could not do so. Further, having run such a report they were entitled to consider how they would deal with matters.”
16.    Moreover, the Council’s decision to use the claimant’s income during the year 2014-2015 in order to calculate his entitlement to housing benefit during the following year was, for the reasons explained by Judge Mark in paragraph 2 of CC v. Braintree DC (HB) [2013] UKUT 104 (AAC), potentially perfectly fair. It would of course be potentially unfair in the subsequent year if the claimant’s earnings had gone down, as in the case of the injured roofer given by Mr Commissioner Powell in CH/0329/2003, but in this case the claimant’s earnings in fact went up, with the result that instead of a figure for weekly earned income of £117.64 he was earning a weekly figure of £199.19 (or, on the revised calculation done on 20 February 2016, £205.68) and was consequently being overpaid rather than denied benefit to which he was otherwise entitled. That is the point of Judge Rowland’s coda where he said that “it was not required by the legislation in a case where the claimant could show that his income during the year in which he was receiving benefits was in fact lower.” 
17.    Regulation 100 of the Housing Benefit Regulations 2006 provides that
“100(1)  Any overpayment, except one to which paragraph (2) applies, shall be recoverable. 
(2)     Subject to paragraph (4) this paragraph applies to an overpayment caused by an official error where the claimant or a person acting on his behalf or any other person to whom the payment is made could not, at the time of receipt of the payment or of any notice relating to that payment, reasonably have been expected to realise that it was an overpayment”. 
18.   The general principle, therefore, is that all overpayments are recoverable unless the criteria in regulation 100(2) apply. Those exceptions to the general rule are 

(i) if the overpayment was caused by an official error to which no relevant person caused or contributed 

(ii) if no relevant person could reasonably have been expected to realise that there was an overpayment either at the time it was made or when she was notified of the payment.

19.   With regard to the second exception, it is for the person seeking to rely on the exception to prove that he could not reasonably have been expected to realise that an overpayment was being made and not for the authority to prove that he could reasonably have been expected to realise that an overpayment was being made, see CH/4918/2003 (paragraph 16) and CH/3439/2004 (paragraph 22). With respect to the claimant’s argument that overpayment caused by official error is irrecoverable   (page 81), that proposition is not correct as a matter of law.

20.   As the appeal tribunal found, the claimant had lived at the same property since at least 1995 and had claimed housing benefit on various occasions since 1999. He had received various award notification letters throughout this period and had also telephoned the Local Authority to request that his claims be suspended on at least one occasion, because he knew that his income for the month was higher and he did not want any overpayment occurring (pages 9 to 12). There was therefore material before it which would have justified the appeal tribunal in coming to the conclusion that the claimant had not proved that he could not reasonably have been expected to realise that an overpayment was being made and I can see no error of law in that conclusion.

21.   Any error of law was therefore not material because, even if the appeal tribunal had specifically addressed that matter, the result which it would have reached would on the figures have been the same; the claimant had not informed the local authority that his income had increased and consequently he had been overpaid £1,749.33 between 6 April 2015 and 22 November 2015. 

The Second Ground of Appeal

22.  With regard to the various disallowed expenses, one must begin with the provisions of regulation 38 of the Housing Benefit Regulations 2006, which so far as material provide that
“(1) For the purposes of regulation 30 (average weekly earnings of self-employed earners) the earnings of a claimant to be taken into account shall be— 

(a) in the case of a self-employed earner who is engaged in employment on his own account, the net profit derived from that employment 

… 

(2) There shall be disregarded from a claimant’s net profit, any sum, where applicable, specified in paragraphs 1 to 14 of Schedule 4. 

(3) For the purposes of paragraph (1)(a) the net profit of the employment shall … be calculated by taking into account the earnings of the employment over the assessment period less— 

(a) subject to paragraphs (5) to (7), any expenses wholly and exclusively incurred in that period for the purposes of that employment; 

(b) an amount in respect of— 

(i) income tax; and 

(ii) social security contributions payable under the Act, calculated in accordance with regulation 39 (deduction of tax and contributions for self-employed earners); and 

(c) one-half of the amount calculated in accordance with paragraph (11) in respect of any qualifying premium. 

(5) Subject to paragraph (6), no deduction shall be made under paragraph (3)(a) or (4), in respect of— 

(a) any capital expenditure; 

(b) the depreciation of any capital asset; 

(c) any sum employed or intended to be employed in the setting up or expansion of the employment; 

(d) any loss incurred before the beginning of the assessment period; 

(e) the repayment of capital on any loan taken out for the purposes of the employment; 

(f) any expenses incurred in providing business entertainment; and 

(g) any debts, except bad debts proved to be such, but this sub-paragraph shall not apply to any expenses incurred in the recovery of a debt.

23.   There is therefore a specific provision that no deduction is to be made in respect of any expenses incurred in providing business entertainment: regulation 38(5)(f) and that sum must fall out of account in computing the claimant’s allowable expenses.
24.   The Council submitted that the sums spent on toiletries, medication and dental treatment were solely for personal use and were not within the “wholly and exclusively” test set out in regulation 38(3)(a). I agree with that submission. Even if they were for both personal and business use, such items could not fall within the wholly and exclusively test. Although the appeal tribunal did not make its conclusions clear in that regard, I can see no error of law in its conclusion in that respect. It would have been preferable for the appeal tribunal to make its findings explicit and to have referred to the relevant part of the regulation, so that there could be no doubt over the matter, but on the facts of this case I cannot see that there was an appealable error of law.
25.   It  further submitted that the sums spent on paint and equipment, the carpet, the iron, the washing machine and the hoover were for both business and  domestic use and again did not fall within the “wholly and exclusively” test in regulation 38(3)(a). Again, and for the same reason, I agree with that submission. Even if they were for both personal and business use, such items could not fall within the wholly and exclusively test. Although the appeal tribunal did not make its conclusions clear in that regard, I can see no error of law in its conclusion in that respect (although again it would have been better if the appeal tribunal had spelled out the reasons for its conclusion, even if only briefly). Indeed the claimant himself did not ascribe 100% use to business to the items in question, but instead ascribed only 70% to the paint and equipment, 70% to the carpet, 70% to the washing machine, 90% to the iron and 50% to the hoover (pages 54 and 59). In other words, even on the claimant’s own figures these expenses were not allowable deductions under the regulation. 
26.    Accordingly the second ground of appeal is dismissed. 

The Decision on the Appeal
27.    For these reasons I dismiss the appeal.
Signed 


                        Mark West
                                                                        Judge of the Upper Tribunal
Dated                                                              22 May 2017
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