
IN THE UPPER TRIBUNAL
Case No.  CH/1664/2009

ADMINISTRATIVE APPEALS CHAMBER

Before Deputy Upper Tribunal Judge Mark

Decision:  The appeal is allowed.  I set aside the decision of the tribunal and the decision of the council that the claimant was not entitled to council tax benefit from 5 March 2007 to 7 June 2007 together with a further decision of the council that there had been an overpayment of council tax benefit of £199.15 for that period and I remit this claim to the council to determine the claimant’s entitlement to council tax benefit on the basis of his actual income for the period from 5 March 2007 to 9 September 2007 (both dates inclusive) bearing in mind that the existing award of council tax benefit was not ended either by the termination of the claimant’s entitlement to income support or by any failure to supply information.

REASONS FOR DECISION

1. This is an appeal with the leave of a tribunal judge from a decision of the First Tier Tribunal on 2 March 2009 confirming the decision of the council “in relation to 18/03/2008 Council Tax Benefit issued on 02/10/2008” and finding that the claimant was not entitled to that benefit from 4 February 2007 to 9 September 2007 because he did not provide evidence of his income within the appropriate time.  The decision further found that the sum of £199.15 was recoverable from the claimant as he did not tell the council that he was no longer in receipt of income support and there was no error on the part of the council.

2. The appeal is rightly supported by the council as it is plain that, on a paper hearing, the tribunal failed to understand the effect of the cessation of income support, as explained by Deputy Commissioner Poynter in CH/3736/2006.

3. As pointed out by the Deputy Commissioner, under the regulations then in force both as regards housing benefit and council tax benefit (now reproduced as regards council tax benefit in the Council Tax Benefit Regulations 2006) those who claim those benefits while in receipt of income support do not have to pass a separate means test but subject in the case of housing benefit to their being liable for rent, they are passported automatically onto maximum housing or council tax benefit (see paras 2 and 18 of that decision).  However, when entitlement to income support ends the housing or council tax benefit does not automatically end, subject in the case of council tax benefit, in the period to which this case relates, to the exception in what is now regulation 65 of the 2006 Regulations.  Regulation 65 has since been repealed, but in any event there is no suggestion that it has any application in this case.

4. It follows that when the claimant’s income support ended, this was a change of circumstances which needed to be notified to the council but it did not bring the award of benefit to an end.  It was for the council to determine in the light of the change of circumstances whether to revise or supersede the award and either replace it with another award based on the claimant’s actual income or determine the award entirely.  It could also suspend payment, or rather crediting, of benefit while it determined what the new entitlement, if any, of the claimant would be.

5. It follows that the decision that the claimant was no longer entitled to housing benefit because his income support had ended was wrong and should be set aside.

6. The council rightly requested information from the claimant as to his income and capital.  It was seeking this information, it would seem, in order to determine whether to make a fresh award of benefit.  For the reasons I have given, this was not the correct approach, but the information was clearly needed once income support had ended to enable the council to determine whether, and if so how, to supersede the existing award.

7. The request was by letter dated 7 June 2007.  The claimant responded very promptly, asking for more time to provide the information, stating that his income support had been stopped without good reason and that he had not been able to earn a lot of income in the previous 3 months due to health problems which he specified.  He asked for a further 3 months to obtain the information requested as he could not obtain it in less time.  No explanation was given why he could not provide the information in less time, and as the information sought was very limited, I am unclear why it should have taken him so long.  The council responded by letter of 21 June 2007 asking for the information again, this time within 7 days and warning that his claim had been suspended and would be terminated if the information was not provided.  In the event, however, it was not terminated on that ground, but, by letter dated 11 July 2007, on the incorrect ground that the claimant was no longer entitled to income support.

8. At the same time the council repeated its request for information as to capital and income, this time within one calendar month, but only to enable it to assess the amount of any recoverable overpayment.  The claimant did ultimately provide the information sought, although not within the stipulated one month period.  His entitlement to council tax benefit was then re-assessed and he was awarded benefit again, ultimately from 10 September 2007.

9. The basis of that re-assessment included the information provided as to the claimant’s income and capital over the period between March and September 2007, but the council was not willing either to cancel the overpayment decision or backdate the award beyond 10 September 2007.

10. In the absence of any supersession decision, the overpayment decision cannot stand for the reasons given in CH/3736/2006.  Further, the award was never ended, as it might have been, It is further now plain that the claimant’s income and capital were such in the period from the ending of income support and 10 September 2007 as to entitle the claimant to an award of council tax benefit.  The council rightly does not contend that its requests for information were such as to entitle it to end the award under  regulation 14 of the Housing Benefit and Council Tax Benefit (Decisions and Appeals) Regulations 2001 and for the reasons given by it in its submissions it was not reasonable to make an adverse inference at that stage to the effect that the claimant was not entitled to benefit.

11. The end result therefore is that there is an existing award of council tax benefit for the period from 5 March to 9 September 2007 and the council now has the information necessary to determine the claimant’s entitlement in that period and thus to determine whether to supersede the original award and replace it with an award of a different amount or amounts during that period.

12. That is a matter of calculation, and ought not to necessitate a further hearing by another tribunal.  I therefore make an order which has the effect of leaving it to the council to determine the claimant’s entitlement in the missing period on the basis of the information he has now supplied.  If there is any dispute as to the amount of that entitlement when determined, that can be the subject of a further appeal, but I would hope and expect that that would not be necessary.


                    (signed)  Michael Mark

Deputy Judge of the Upper Tribunal


                                  9 October 2009
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