
IN THE UPPER TRIBUNAL
Appeal No.  CH/2812/2008

ADMINISTRATIVE APPEALS CHAMBER

1.
This is an appeal by the Claimant, brought with my permission, against a decision of an appeal tribunal sitting at Fox Court on 6 May 2008. For the reasons set out below that decision was in my judgment wrong in law and I set it aside. In exercise of the power in section 12 of the Tribunals, Courts and Enforcement Act 2007 I make the further finding of fact set out below and substitute the following decision for that made by the Tribunal: 

The Claimant’s appeal against the decision of Brent Council made on 13 September 2007 is allowed and that decision is set aside. The Claimant’s award of housing benefit did not fall to be reduced with effect from 21 August 2006 by reason of the cessation of his award of child benefit in respect of Vanita, because Vanita was still engaged in full-time non-advanced education. 

2.
The Claimant is a man who at the times material to these proceedings was living as a single parent with his two children, Vanita, who was born on 5 June 1988, and Samuel, who is younger than Vanita. 

3.
The Claimant was in receipt of child benefit in respect of Vanita and Samuel. He claimed and was awarded housing benefit at the beginning of 2006, the paying authority being Brent Council (“the Council”).  

4.
Vanita reached the age of 18 on 5 June 2006. As I understand it she left school at the end of the summer term in 2006, and then enrolled at a College for a course leading to a BTEC in the National Diploma, Art and Design: see p.13. As I understand it that course is not “advanced education” within the definition in reg. 1(3) of the Child Benefit (General) Regulations 2006.

5.
As I see it (although my view cannot of course be binding on Her Majesty’s Revenue and Customs, because they are not a party to this appeal) child benefit should therefore have continued in payment for Vanita whilst she was doing that course: see sections 141 and 142 of the Social Security Contributions and Benefits Act 1992, and reg. 3 of the 2006 Regulations. Under the definition in those provisions, Vanita continued to be a “qualifying young person” so long as she was in full-time non-advanced education. However, child benefit in fact ceased being paid for Vanita as from (as I understand it) about the end of August 2006. I presume that the Revenue must have been under the impression that Vanita’s new course was advanced education. 

6.
The Tribunal found as a fact that the Claimant did not inform the Tribunal when child benefit ceased being paid. In my judgment that was a finding which the Tribunal was entitled to make on the evidence before it (which included lengthy oral evidence to the Tribunal by the Claimant), and the Tribunal clearly and sufficiently explained why it made that finding. The Tribunal did not go wrong in law in making that finding, and I can allow an appeal only on the ground of an error of law on the part of the Tribunal. 

7.
The Council therefore continued to pay housing benefit to the Claimant at the same rate. When in August 2007 the Council discovered, from a Housing Benefit Matching Service report, that child benefit had ceased being paid in respect of Vanita, it on 13 September 2007 made a decision superseding and reducing, with effect from 21 August 2006, the Claimant’s award of housing benefit, and further decided that as a result of that alteration there had been an overpayment of housing benefit totalling £1210.19 in respect of the period from 21 August 2006 to 2 September 2007 which was recoverable from the Claimant. 

8.
The reason why the Council reduced the Claimant’s award of housing benefit with effect from the date when child benefit in respect of Vanita ceased was that, although the Claimant’s income reduced, the Council considered that his “applicable amount” also reduced in that, whereas he had previously been entitled to have included, in his “applicable amount”, two sums of £47.45 per week as personal allowances for his children, after the cessation of child benefit for Vanita he was only entitled to have one amount of £47.45 per week included in his applicable amount. This can be seen by comparing the figures on p.22 with those on p.5. The reduction was not caused by a “non dependant deduction” being made in respect of Vanita. 

9.
The Claimant’s appeal against the decision made on 13 September 2007 was dismissed by the Tribunal, whose decision is now under appeal to me. 

10.
Whether it was right to cease including a personal allowance in respect of Vanita in the Claimant’s applicable amount did not depend directly on whether child benefit had ceased, but on whether she had ceased to be a “young person”: see para. 2 of Part I to Schedule 3 to the Housing Benefit Regulations 2006. “Young person” is defined, in reg. 19(1) of those Regulations, as having the same meaning as “qualifying young person” in s.142 of the 1992 Act – i.e. the definition is effectively the same as that which applies in respect of child benefit. 

11.
Because Vanita’s new course was not (as I find) “advanced education”, within the definition in reg. 1(3) of the Child Benefit (General) Regulations 2006, the Council was wrong to remove the personal allowance in respect of Vanita, from which it follows that there was no overpayment, and therefore no recoverable overpayment. The entitlement to have a personal allowance in respect of Vanita included in the Claimant’s “applicable amount” turned on whether Vanita was still a “young person”, and not on whether child benefit was still in payment. If, as appears to have been the case, payment of child was wrongly terminated by the Revenue, it did not follow that the Council was entitled to cease treating Vanita as a “young person.” 

12.
I therefore make the decision set out in paragraph 1 above. The Tribunal’s decision was wrong in law in failing to consider whether the course was non-advanced education and whether the award of housing benefit had been properly reduced. 

13.
I note that the written submission to the Tribunal on behalf of the Claimant stated (p.59) that he was a single father, whereas the housing benefit computations were on the basis that the Claimant was entitled to have the amount for a couple included in his applicable amount (see p.22). It may be open to the Council to make a fresh supersession decision on this ground. Whether any overpayment would be recoverable I do not have power to decide in this appeal.

Charles Turnbull

Judge of the Upper Tribunal

10 February 2009
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