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DECISION OF THE SOCIAL SECURITY COMMISSIONER

My decision

1. The decision of the tribunal of 24 January 2006 is erroneous in law, and I set it aside.

2. I remit the appeal for determination by a differently constituted tribunal in the light of such guidance and directions as I am able to provide in this decision.

The context 

3. This appeal yet again raises concerns about the comprehensibility for appellants (and tribunals) of the system of adjudication established by the Tax Credits Act 2002. The submission on behalf of the Commissioners for Her Majesty’s Revenue and Customs (“the Revenue”) notes, in relation to certain aspects of adjudication in this case that it is “unfortunate that the department’s submission to the tribunal did not make [matters] sufficiently clear.” The helpful submission to me does make matters somewhat clearer, but it is unsatisfactory that both appellants and tribunals should receive submissions which do not make the Revenue’s position clear.

4. I would echo the concerns expressed by Commissioners about the complexity of the process of adjudication in tax credits cases and the confusion that this causes for those claiming the benefit: see in particular CSTC/0391/2006 and joined cases CTC/2662/2005 and CTC/3981/2005. 

The background in brief 

5. The appellant, who was born on 9 March 1974, claimed working tax credits and child tax credits on 19 August 2003 on behalf of herself and one dependent child, who was born on 24 January 1997.

6. In her claim the appellant indicated that she usually worked 16 hours a week. 

7. Following enquiries, the Revenue decided that the appellant did not usually work 16 hours a week and so had no entitlement to tax credits. 

8. An issue also arose as to the child care payments made by the appellant.

9. The appellant appealed in respect of the decision to end her tax credits. She said that her hours of work fluctuated. She also claimed that there were errors which arose as a result of the use of an automated computerised system rather than manual entry which would have resolved an ambiguity on the claim form which had led to recording errors in the amount of child care costs she was incurring. This had led to an overpayment of tax credits because no distinction was drawn between costs in school terms and costs in school holidays. She says it was unreasonable to cast the burden on her of spotting and correcting these errors in a system in which there was no human intervention at the Revenue end.

10. The appeal came before the tribunal on 24 January 2006. The appellant attended. The chairman’s record of proceedings indicates that the representative of the Revenue “was in another case but he might attend. Better to start hearing than wait.” The record of proceedings indicates that the representative arrived during the course of the hearing.

11. The outcome of the appeal was that the decision of the Revenue issued on 13 January 2005 was confirmed. A full statement of reasons was subsequently provided.

12. The appeal now comes before me by leave of a Commissioner. The appeal is supported by the Revenue.

The grounds of appeal 

13. In essence the appellant argues that the tribunal took the wrong approach to the determination of the number of hours she worked each week.

Did the tribunal err in law? 

14. The representative of the Revenue concedes that the tribunal erred in law in its approach to the determination of the appellant’s hours of work. First, the tribunal was wrong to adopt the averaging approach using monthly pay slips which the Revenue’s claimant compliance officer had used. Secondly, in seeking to import principles from the regulations relating to income support, the tribunal also erred in law since those regulations have no application to resolving questions relating to tax credits.

15. I agree, and for these reasons I set the decision of the tribunal aside.

What decisions were before the tribunal, are now before me, and will be before the new tribunal? 

16. In his submission to me, the representative of the Revenue (if I understand him correctly) points out that there is now only one decision in issue. This is the decision of 13 January 2005 which finalised the award of tax credits for the tax year 2003-2004. This is a decision under section 18 of the Tax Credits Act 2002.

17. The final decision in relation to the tax year 2004-05 was not made until 15 March 2006. The delay in making the finalisation decision for the tax year 2004-05 arose because the Revenue was awaiting the outcome of the appeal to the tribunal. The effect of the finalisation decision of 15 March 2006 is to lapse the earlier section 16 decision. The detailed reasons for such an effect are set out in joined cases CTC/2662/2005 and CTC/3981/2005. I agree with the analysis of the Commissioner in those cases. I direct that a copy of this decision is made available to the new tribunal because of the very helpful description of Revenue decision-making in tax credits cases which it contains.

18. So the only decision which will be before the new tribunal is that of 13 January 2005 relating to the tax year 2003-04. This is the finalisation decision for the specified year. I direct the new tribunal to proceed on this basis.

19. I note in passing that the Commissioner made a direction on 16 January 2007 urging the appellant to make an application for a late appeal against the finalisation decision for the year 2004-05 which was said to have been taken on 15 March 2006. 

The correct approach to the calculation of the appellant’s hours of work 

20. Section 10(1) of the Tax Credits Act 2002 provides:

“The entitlement of the person or persons in respect of whom a claim for working tax credit has been made is dependent upon him, or either of them, being engaged in remunerative work.” 

21. Regulation 4 of the Working Tax Credit (Entitlement and Maximum Rate) Regulations 2002 deals with what constitutes remunerative work. This provides that a person in the appellant’s circumstances is required to undertake “work for not less than 16 hours per week” in order to be eligible for tax credits. 

22. Regulation 4(3) and (4) provides:

“(3) The number of hours for which a person undertakes qualifying remunerative work is—

(a)
in the case of an apprentice, employee or office holder, the number of such hours which he normally performs—

(i)
under the contract of service or of apprenticeship under which he is employed, or

(ii)
in the office in which he is employed;

….

This is subject to the following qualification.

(4) In reckoning the number of hours of qualifying remunerative work which a person normally undertakes—

(a)
any period of customary paid holiday; and

(b)
any time allowed for meals or refreshments, unless the person is, or expects to be paid earnings in respect of that time

shall be disregarded.”

23. The regulations do not provide any further assistance in cases where the appellant’s hours of work fluctuate.

24. The notes to the claim form refer to “usual hours” and provide:

“If you are an employee, enter the number of hours you usually work and are paid for each week. Include overtime if this regularly forms part of your working week. If your hours change from week to week, enter the number of hours a week that you and your employer(s) consider to be your usual working week.”

I do not think this provides any further assistance, save to confirm that there is no requirement that a minimum of 16 hours is worked every week without exception.

25. From the appellant’s evidence, it seems that she initially had a contract for eight hours work a week but was told by her employer that she would be expected to work overtime which would guarantee that she actually worked 16 hours a week. It was on this basis that the appellant completed the claim form indicating her hours as 16 hours a week. That seems to reflect exactly what the guidance notes advised.

26. However, it also appears that the appellant’s hours (and possibly also her contracted hours) fluctuated. The appellant was paid monthly. 

27. The complex way the tax credits system works means that the question of the appellant’s normal hours can be reviewed at the end of the period of the award when the appellant’s entitlement for that year is being finally determined.

28. The claimant compliance officer has determined the number of hours worked each week by computing the average hours worked each week from monthly pay slips. As the representative of the Revenue now concedes that was not the correct basis on which to calculate whether the appellant normally works for at least 16 hours a week.

29. As the representative for the Revenue points out the arithmetic can work in a number of ways. For example, a person working 52 hours in a four week period could be working 13 hours a week for four weeks, or could be working 16 hours a week for three weeks and four hours in the fourth week. In one case the person would clearly not normally be working for at least 16 hours a week, whereas in the other case, it is at least arguable that they are.

30. In my view the question to be asked is whether, having regard to the hours worked each week, a person can properly be said normally to work for at least sixteen hours a week. The issue of the number of hours worked each week, and whether the overall pattern of work constitutes normally working for at least 16 hours a week are questions of fact for determination by the tribunal. The use of the word normally means that there is no requirement that the appellant works at least 16 hours in every week.

31. The tribunal must make a determination as to whether the appellant normally works for at least 16 hours a week on the basis of the evidence before them. The payslips which are calculated on a monthly basis are relevant but are not determinative one way or the other.

32. I agree with the following proposition put to me by the representative of the Revenue:

“I submit where the evidence of the precise hours worked by the claimant is lacking, then any review of the claimant’s usual hours ought to err on the side of caution. I submit that where, on all the information available, 16 hours work in a week or weeks is feasible, then 16 hours work in that week or those weeks should be accepted. By following this process, a rough picture of the claimant’s working pattern can be obtained and an overall view taken of whether the hours normally worked over the period of the claim were sufficient.”

33. There is, in my judgment, no hard and fast rule as to how many weeks in the year (or part of year where a claimant starts work during the course of the year) must be weeks in which a person works at least 16 hours for the conclusion to be reached that the person normally works for at least 16 hours a week. All the circumstances must be taken into account, including the expectations of the appellant and her employer as well as the actual hours worked each week. What is required is a common sense judgment reflecting an overall view of the pattern of the appellant’s weekly hours of work over the year (or part of year) in question.

34. I direct the new tribunal to adopt the approach set out above in answering the question whether the appellant from the date of her claim in 2003-04 normally undertook work each week for at least 16 hours.

35. I further direct the Revenue to make enquiries of the employer to see whether any further information is available about the hours worked by the appellant in each week in the tax year in question. This will enable the tribunal to take an overall view of the pattern of the appellant’s working hours in each relevant week in that year.

36. I further direct the appellant to see whether she is able to provide any further evidence of the actual hours she worked in each week in the year in question, though I would quite understand if she no longer has these details available.

37. For the sake of completeness, I direct that the income support regulations have no application to the determination of questions relating to entitlement to tax credits.

38. I direct the Revenue to provide a fresh submission to the tribunal.

39. This appeal is accordingly remitted to a new tribunal to begin again. Subject to the directions I have given, there will be a complete rehearing of the issues I have identified as requiring resolution by the new tribunal on the basis of the evidence and arguments available to the new tribunal. The determination of the appeal on the merits is entirely a matter for the fresh tribunal. Although the appellant has been successful in her appeal on the points of law involved, the decision on the facts in her case remains open.


(signed on the original)
Robin C A White



Deputy Commissioner


19 April 2007 
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