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DECISION OF THE SOCIAL SECURITY COMMISSIONER

My decision 

1. The decision of the tribunal of 24 August 2007 is erroneous in law, and I set it aside.

2. I remit the appeal for a complete rehearing before a differently composed tribunal in the light of such advice and guidance as I am able to give in this decision.

Background and context 

3. The appellant, who was born on 28 October 1947, was in receipt of housing benefit from 1 March 2004.

4. Housing benefit was paid into the appellant’s bank account on a fortnightly basis.

5. The appellant left the property he was renting in or around September 2005. Whether he told the local authority that he had left around this time is a contested issue; the appellant’s evidence on this has not been consistent.

6. A letter sent to the appellant by the local authority was returned on 12 December 2005 annotated, ‘Has not lived here for 2 months.’ The local authority continued to pay housing benefit.

7. On 18 April 2006 the appellant sent the local authority a change of circumstances form stating that there was a change of address from May 2006. The appellant said he was unable to meet his bills and rent, and was now homeless with no contact address.

8. On 19 April 206 the local authority made two decisions. The first indicated that the appellant was not entitled to housing benefit from 20 October 2005 on the basis that he had moved within the area. The second was a decision that £2,939.71 in housing benefit had been overpaid to the appellant for the period from 21 October 2005 to 26 March 2006 and was recoverable from him.

9. On 7 September 2006 the appellant contacted the local authority saying that he moved out of the property he rented in September 2005 and that, as far as he was aware, no benefit was received by him after that date. 

10. On 18 May 2007 the appellant appealed against the local authority’s decisions, and this appeal has been brought in time by the Tribunals Service.

11. In the appeal letter, the appellant says that he wrote to the local authority within two weeks of his move on 27 September 2005 from the rented property. 

12. The appellant does not dispute that he left the property in September 2005, but argues that any overpayment was the result of official error by the local authority. He says that his bank account was shut by his bank. 

13. The appellant elected for a paper hearing of his appeal. The appeal came before the tribunal on 24 August 2007. The outcome was confirmation of the decision of the local authority.

14. The appellant asked for the decision to be set aside since he was living abroad and the appeal had been heard sooner than he had expected, and that he had further information for the tribunal. The application to set aside the tribunal’s decision was not successful. 

15. A statement of the tribunal’s reasons was issued to the appellant on 31 October 2007, and the application to set aside was treated also as an application for leave to appeal, which was refused.

16. The appeal now comes before me by leave of a Commissioner. The local authority agree with some of the grounds of appeal, and accept that the tribunal has erred in law, but urge me to substitute a decision of my own to the same effect as the decision under appeal.

The grounds of appeal 

17. Stripped of much irrelevant material, the appellant’s grounds of appeal are that the tribunal erred in law in failing to consider whether the overpayment was caused by an official error on the part of the local authority, and whether the appellant, who had moved to Spain, could not reasonably have been expected to realise that he was receiving an overpayment of benefit.

Did the tribunal err in law? 

18. They did. The tribunal has failed to deal adequately with the issue of whether the local authority failed to act on receipt of information in December 2005 that the appellant was no longer living at the property. The tribunal has also erred in law in ruling that the appellant contributed to the overpayment, when the question is whether the appellant contributed to the official error. 

19. Since the tribunal has erred in law, I set their decision aside.

20. The local authority urges me to substitute decisions to the same effect as their original decisions, but I have decided that there are further matters of fact which, as far as practicable, need to be resolved by the tribunal before a proper decision can be made.

21. The appropriate course of action is, accordingly, to remit the appeal for a complete rehearing before a differently composed tribunal.

Directions to the new tribunal 

22. There must be an oral hearing of this appeal before a differently composed tribunal, at which all issues will be considered afresh.

23. The appellant has made a number of assertions which need to be explored in the new hearing.

24. The appellant says that his bank account was closed by his bank, and so he could not have received the housing benefit payments which the local authority claims to have made.

25. In this regard, I direct 
(a) the appellant to produce evidence, or to seek confirmation from his bank, of the date on which his account was closed (preferably with statements showing deposits and withdrawals made between October 2005 and March 2006);

(b) the local authority to check that payments made between October 2005 and March 2006 into the appellant’s bank account were not returned by the bank.

26. The submission to the tribunal at paragraph 5.2 notes ‘attempts made to contact [the appellant]—not reproduced’. Evidence of these attempts must be reproduced for the new tribunal, or an explanation for the failure to do so provided.

27. The new tribunal should apply the statutory tests to be found in section 75 of the Social Security Administration Act 1992, and Regulations 99 and 100 of the Housing Benefit Regulations 2006 as interpreted by the Court of Appeal in R  (Sier) v Cambridge CC HBRB [2001] EWCA Civ 1523.

28. The local authority now appears to concede that there was an official error in the failure of the local authority to suspend benefit in December 2005 when they received information that the appellant was no longer living at the flat in respect of which benefit was in payment. The new tribunal’s attention is drawn to the proper test in relation to any contribution the appellant made to that error. The proper test is contribution to the official error and not to the overpayment as a whole. I find it difficult to see how the appellant contributed to this official error.

29. But that is not an end to the matter, because even where there has been official error, an overpayment remains recoverable under Regulation 100(2) unless the appellant could not at the time of receipt of the payment of benefit reasonably have been expected to realise that he was being overpaid benefit. 

30. The appellant argues that his bank account was closed. Whether on the balance of probabilities that was so needs to be established in the new tribunal in its findings of fact. I have sought to assist in the directions given to both parties above. The new tribunal will also need to consider the consequences of the appellant’s move to Spain for his knowledge of movements of money into and out of his United Kingdom based bank account.

31. In his letter of appeal to the tribunal, the appellant says that he wrote to the local authority within two weeks of his move on 27 September 2005 from the rented property. Given that he claims to have done this, the appellant should explain why he subsequently (on 18 April 2006) filed a change of circumstances form indicating a change of circumstances from May 2006. 

32. The tribunal should make careful findings of fact on all relevant issues, and explain in their reasons the basis of the recoverability of any overpayments which they conclude are recoverable. I will simply alert them to the potentially different bases of recovery before and after 12 December 2005 when the local authority knew the appellant had left the property, and concede that they should have suspended payment of benefit and made enquiries.

A cautionary statement for the appellant 

33. The appellant must understand that the decision of the tribunal of 24 August 2007 has been set aside because I have found inadequacies in their statement of reasons which constitute an error of law. My conclusions do not address the merits of the appellant’s case at all. My decision should not be taken as indicating that the appellant will succeed at the new tribunal. All relevant issues must now be decided by the new tribunal in accordance with the directions and guidance I have felt able to provide in this decision. 



(signed on the original)
Robin C A White







Deputy Commissioner
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