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DECISION OF THE SOCIAL SECURITY COMMISSIONER
1. My decision is given under section 14(8)(b) of the Social Security Act 1998. It is:

I SET ASIDE the decision of the Nottingham appeal tribunal, held on 6 January 2005 under reference U/42/045/2004/00043, because it is erroneous in point of law.

I REMIT the case to a differently constituted appeal tribunal and DIRECT as follows.

The appeal tribunal must conduct a complete rehearing of the issues that are raised by the appeal and, subject to the tribunal’s discretion under section 12(8)(a) of the 1998 Act, any other issues that merit consideration. 

The appeal tribunal must apply the reasoning in CJSA/3979/1999. The reasoning in that decision is no longer entirely apposite under the adjudication procedures introduced by the Social Security Act 1998, but it remains good law that a claimant may surrender an award of benefit. 

Error of law:

2. Both the claimant and the Secretary of State have expressed the view that the decision of the appeal tribunal was erroneous in law. That allows me to deal with the error briefly. 

3. I am satisfied that the decision of the appeal tribunal was erroneous in law for this reason:

This case was wrongly dealt with. The tribunal dealt with the issue as depending on the extent of the claimant’s disablement. That was wrong. The claimant had signed a statement surrendering his entitlement to disability living allowance (page 125). His solicitor acknowledged that he had signed this, but alleged that it was done under duress (page 323). The case should have been dealt with in accordance with CJSA/3979/1999, the only issue being whether the surrender was freely made.

Rehearing:

4. I make the following comments for the claimant’s information.

5. I have directed a rehearing rather than substitute the decision that the appeal tribunal should have given, because the issue turns on the credibility of the claimant’s evidence.

6. At the rehearing, the appeal tribunal must follow the directions I have given. Otherwise:

· The rehearing will not be limited to the grounds on which I have set aside the tribunal’s decision. The tribunal will consider all aspects of the case, both fact and law, entirely afresh.

· The tribunal will not be limited to the evidence and submissions before the tribunal at the previous hearing. It will decide the case on the basis of the relevant evidence and submissions made at the rehearing.

· The tribunal must come to its own conclusions on issues of both fact and law that it considers. Neither my decision itself nor anything I have written in it is an indication of the likely outcome of the rehearing. Nor will the tribunal be bound by any conclusions of fact or law reached by the tribunal in the decision that I have set aside.

	Signed on original
on 20 July 2005
	Edward Jacobs
Commissioner
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