PAGE  
2
TF v LBI

CH/2267/2015
DECISION OF THE UPPER TRIBUNAL

(ADMINISTRATIVE APPEALS CHAMBER)

Decision

1. This appeal by the claimant succeeds. In accordance with the provisions of section 12(2)(b)(ii) of the Tribunals, Courts and Enforcement Act 2007 I set aside the decisions made by the First-tier Tribunal (Social Entitlement Chamber) sitting at Fox Court (London) on 13th November 2014 (reference SC242/14/04590). I substitute my own decision to the effect that (a) there is no recoverable excess council tax benefit in respect of the periods 15th November 2010 to 23rd December 2012 and (b) there is no recoverable overpayment of housing benefit in respect of the same period. 
Hearing
2. I held an oral hearing of this appeal on 19th April 2016 at Field House (London). The appellant/claimant did not attend in person but was represented by Megan Booth of Islington Law Centre. The London Borough of Islington (the respondent local authority) was represented by Suzanne Adeoba. Neither of them is legally qualified but I am very grateful for their assistance in both written and oral submisions.
Background and Procedure 
3. The claimant is a woman who was born on 17th September 1972. English is not her first language and there is no evidence in respect of any education. At the relevant times she was divorced and a lone parent of two children. She had claimed several benefits and had consulted a number of advice agencies on various matters. She had been in receipt of income support and on that basis was also awarded housing benefit and council tax benefit. On 10th October 2010 she started work and her entitlement to income support ceased. Two days later the DWP informed the respondent local authority of this fact. There then followed a whole series of mistaken decisions and assessments by the respondent local authority in relation to the claimant’s entitlement to housing benefit and council tax benefit. I do not propose to repeat the details of these and they are set out in the written submissions to the First-tier Tribunal.
4. There was a further series of erroneous decisions by the respondent local authority in relation to overpayments of benefit, including fresh decisions after the clamant had appealed to the First-tier Tribunal. Revision of the overpayment decisions caused the appeal to lapse but even that revision was incorrect. On 16th or 17th June 2014 the respondent local authority made its final decisions to the effect that for the periods referred to in paragraph 1 above there had been a recoverable overpayment of £6144.24 housing benefit. It remained of the view (as it had decided previously) that in respect of the same period there was also recoverable excess council tax benefit of £711.86. The cause of the overpayments and the basis for these decisions was largely that the local authority had been using incorrect figures for the claimant’s income. On 25th June 2014 the claimant appealed afresh to the First-tier Tribunal, against these decisions. The First-tier Tribunal considered the matter on 13th November 2014 and confirmed the decisions of the local authority. On 17th June 2015 a judge of the First-tier Tribunal refused the claimant permission to appeal to the Upper Tribunal against the decisions of the First-tier Tribunal. She now appeals by my permission given on 25th August 2015. On 17th November 2015, at the request of both parties, I directed that there be an oral hearing of the appeal but it was not possible to list this until 19th April 2016. The respondent local authority opposes the appeal and supports the decisions of the First-tier Tribunal.
The Rules About Recoverability
5. For the purposes of this appeal, the position in relation to recoverability of council tax benefit is governed by regulations 82 and 83 of The Council Tax Benefit Regulations 2006 which, so far as is relevant, provide as follows:

82. … “excess benefit” means any amount which has been allowed by way of council tax benefit and to which there was no entitlement …

83(1). Any excess benefit, except benefit to which paragraph (2) applies, shall be recoverable.
(2) Subject to paragraph … (5) … this paragraph applies to excess benefit allowed in consequence of an official error, where the claimant … could not, at the time the benefit was allowed or upon the receipt of any notice relating to the allowance of that benefit, reasonably have been expected to realise that it was excess benefit.

(3) In paragraph (2) “excess benefit allowed in consequence of an official error” means an overpayment caused by a mistake made, whether in the form of an act or omission by – 


(a) the relevant authority,


(b) an officer or person acting for that authority


…

where the claimant, a person acting on his behalf or any other person to whom the payment is made did not cause or materially contribute to that mistake, act or omission.

(5) Where, in consequence of an official error, a person has been awarded excess benefit, upon the award being revised or superseded any excess benefit which remains credited to him by the relevant authority in respect of a period after the date of the revision or supersession shall be recoverable.
6. The position in relation to housing benefit is governed by regulation 100 of the Housing Benefit Regulations 2006, which provides that any overpayment shall be recoverable except one to which regulation 100(2) applies. Regulation 100(2) applies to:

100(2) … an overpayment which arose in consequence of an official error where the claimant … could not, at the time of receipt of the payment or of any notice relating to that payment, reasonably have been expected to realise that it was an overpayment.

7. Regulation 100(3) provides that “overpayment which arose in consequence of an official error” means an overpayment caused by a mistake made, whether in the form of an act or omission by the relevant authority or by an officer or person acting for the authority, but only:

100(3) … where the claimant, a person acting on his behalf or any other person to whom the payment is made did not cause or materially contribute to that mistake, act or omission.  

8. It is agreed that in the present case the excess council tax benefit and the overpayment of housing tax benefit arose because of a series of errors made by the local authority. It is also agreed that neither the claimant nor any person acting on her behalf caused or materially contributed to those errors. Although expressed differently in each set of regulations, the outstanding issue is whether the claimant could reasonably have been expected to realise that she was being overpaid housing benefit or receiving excess council tax benefit. If she could be expected to realise this, she had an obligation to notify the local authority. It is not suggested in the present case that the claimant either realised that she was being overpaid or reported any such matter to the local authority. The question is whether she could reasonably have been expected to do so.
The First-tier Tribunal 

9. Both of the parties and the First-tier Tribunal have spent much energy on considering (if not squabbling about) the claimant’s facility or lack thereof with the English language, and at what stage. This does not seem to me to be the most significant matter, given the absence of any evidence as to further or advanced education or as to training in financial matters, and I make no further comment on it. Ms Booth has made much of the fact that the claimant appears to have been paid less than the national minimum wage and of the apparent failure of the local authority to investigate or pursue this. Important though that matter is, I do not regard it as relevant to the decision that the Upper Tribunal has make (or indeed to the decision that the First-tier Tribunal had to make).
10. The First-tier Tribunal accepted that the claimant had received advice from a whole series of relevant agencies. The reasons given by the First-tier Tribunal for deciding that the claimant could reasonably have been expected to realise that she was being overpaid housing benefit and receiving excess council tax benefit include the following. She had a comprehensive history of claiming benefit. When she received notification letters from the local authority she only looked at the figure she had to pay. She never checked any of the other details. She “has experience of the court system following her divorce”. (I am bound to say that I simply fail to see the relevance of this to the way in which she could have been expected to deal with the local authority notifications.) In particular, the First-tier Tribunal stated (paragraph 10 of its statement of reasons) that:
10. While the notification letters from the local authority are long, the first page which sets out the earnings figure used is clear to see and does not require any special knowledge of the housing benefit system.

Arguments and Conclusions

11. Ms Booth pointed out the length of the letters sent by the local authority (18 pages, 13 pages, 3 pages, 7 pages and so on), the obscurity of some of the language (such as “disregard” which an ordinary layperson would not necessarily understand) and discrepancies in figures given for tax credits and other income. The claimant had been advised to look at how much she had to pay. She had not been advised to check all the figures or the calculations. (This was also recorded as having been argued before the First-tier Tribunal with no specific finding of fact on this point.) The local authority acknowledged that the claimant had been sent seven different notification letters (paragraph 16 of page 344 of the Upper Tribunal file).
12. Ms Adeoba argued in essence that it should have been clear to the claimant from each notification letter what income was being taken into account, that the claimant should have realised that this was wrong and that the claimant should have notified the authority of this.

13. It seems to me that the way in which the submission to the First-tier Tribunal was compiled misled the First-tier Tribunal. In paragraph 5.11 of the submission the local authority indicated that not all pages of all forms had been reproduced “to reduce the weight of the evidence bundle”. For example, page 27 of the Upper Tribunal file reproduces “page 1 of 18” of the Benefit Decision Notice of 8th November 2010. A notification at the top of the page (in bold but closely typed and in smaller font than the rest of the page) states “Please read all pages enclosed with this notification carefully. If unsure, please contact us”. No specific reference is made there to checking the income figures and page 1 says nothing at all about income. It is not until page 8 (page 29 of the file) that any reference appears to be made to the income taken into account, and that reference ist in the bottom quarter of the page on the left hand column under the heading “Financial Details”. I can see no sample in the papers of a full 18 page notification. Elsewhere in the file there are also extracts from documents that are stated to be 48 pages long.
14. The First-tier Tribunal was simply wrong to say that “the first page which sets out the earnings figure used is clear to see” but that is the way that the submission from the local authority presents the material. This is such a fundamental part of the First-tier Tribunal’s reasoning that it seems to me that the First-tier Tribunal reached its decision in error of law. It failed to take into account a relevant consideration – what the complete notification(s) looked like.
15. It is expedient that I substitute my own decision rather than refer the matter back to the First-tier Tribunal. There is no significant or substantial further evidence to be obtained – indeed there is little disagreement on the basic relevant facts. A new First-tier Tribunal panel would consist of a judge sitting alone so there would be no added expertise to that of the Upper Tribunal.
16. The claimant here was faced with repeated errors (at all stages) made by the respondent local authority and by a series of extremely lengthy badly designed complicated and confusing forms. For these and for reasons that I have indicated above, including reliance on advice by a series of advice agencies, I am satisfied that the claimant has demonstrated that at the time of receipt of payment or of any notice relating to a payment, this particular claimant in these particular circumstances could not reasonably have been expected to realise that the local authority had (repeatedly) made so many errors in making the award(s).
17. For the above reasons this appeal by the claimant succeeds.
H. Levenson

Judge of the Upper Tribunal 

20th April 2016
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