Case No.  CH/85/2010


IN THE UPPER TRIBUNAL

ADMINISTRATIVE APPEALS CHAMBER

Decision

This decision is given under section 12 of the Tribunals, Courts and Enforcement Act 2007.

The claimant’s appeal against the First-tier Tribunal’s decision of 5th October 2009 succeeds.  The decision of the First-tier Tribunal is erroneous in law.  I set that decision aside and, without making any further findings of fact, re-make it as follows:

‘The appeal succeeds.  The decision of the respondent local authority made on 1st June 2009 and confirmed on 6th August 2009 is wrong in law as the payment in lieu of notice paid to the claimant was not capital for the purposes of Housing Benefit and Council Tax Benefit at the relevant time.’

Background and procedural history

1. The appeal relates to Housing Benefit (‘HB’) and Council Tax Benefit (‘CTB’) and, in particular, whether a payment in lieu of notice received by the claimant was part of the claimant’s capital or income.

2. The claimant was made redundant on 8th May 2009 and received the total sum of £18,312.05 made up as follows:

(1) statutory redundancy pay of £9,100;

(2) a contractual redundancy payment of £4,601.52; and 

(3) a payment in lieu of notice (a ‘PILON’) for a period of 12 weeks from 11th May to 2nd August 2009 of £4,610.53.  The PILON was equal to twelve weeks’ pay.

It appears from the papers before me that the sums received were paid into bank accounts in the name of the claimant, a current account and a first reserve account (see bundle of papers before me at pages 27 to 31).  At 18th May 2009 the balances of those two accounts totalled in excess of £16,000.

3. On 14th May 2009 the claimant claimed HB and CTB.  On 1st June 2009 the claim to both HB and CTB was refused on the grounds that he had capital in excess of £16,000.  The first day of the claimant’s entitlement to HB and CTB would have been 8th June 2009.

4. On 6th August 2009 the decision of 1st June 2009 was reconsidered but was not changed.

5. On 24th August 2009 the claimant appealed.  

6. On 5th October 2009 the tribunal dismissed the claimant’s appeal.  The hearing was on paper.

7. The claimant appeals against the decision of 5th October 2009 with leave of a Judge of the Upper Tribunal.

The legal framework

8. Regulation 35(1)(c) of the Housing Benefit Regulations 2006
 (the ‘HB Regs’) provides that earnings for HB purposes include ‘any payment in lieu of notice or any lump sum payment intended as compensation for the loss of employment but only in so far as it represents loss of income’.  Regulation 25(1)(c)of the Council Tax Benefit Regulations 2006
 (the ‘CTB Regs’) is in the same terms.

9. At the relevant time, paragraph 1(b) of Schedule 4 to the HB Regs provided that, in calculating earnings for HB purposes in a case where the employment has been terminated otherwise than because of retirement before the first day of entitlement to HB, any earnings paid or due to be paid in respect of that employment (other than certain excluded items which were not relevant in this case) were to be disregarded.  Paragraph 1(b) of Schedule 3 of the CTB Regs was in the same terms.

10. In summary, therefore, neither the HB Regs nor the CTB Regs specifically provided that a PILON was to be treated as capital.  On the contrary, both sets of regulations provided that a PILON which represented loss of income was earnings but, those earning were to be disregarded in a case, such as this, where in a case where the employment terminated otherwise than by reason of retirement before the first day of entitlement to benefit.  There was no provision that an amount of earnings which was to be disregarded in calculating earnings was capital.  

11. In CH/1561/2005 the Commissioner considered the income/capital distinction for HB purposes and observed (italics supplied):

‘On basic principles, there is no reason why a particular sum of money must bear a single classification. Income and capital are separate but related concepts. A sum of money cannot be both at the same time for the same person and purpose. But it can change from one to the other and vary in classification from person to person and purpose to purpose.’

12. The general rule (see (R)IS) 3/93; R(IS) 9/08; R(PC) 3/08) is that a payment is treated as income for a period equal to that for which it is attributable, and, after that period has expired, it can become part of the claimant’s capital.  In R(PC) 3/08 the Commissioner, having commented that R(IS) 3/93 was based on the general proposition, supported by R(SB) 2/83 and R(SB) 35/83, that payments received as income were not capital merely because of their receipt into a claimant’s current account, but only after their transformation into capital, went on to consider when income would become capital as follows:

‘The main indicator of the metamorphosis into capital of income paid in respect of a period will be the expiry of a length of time equal to that period. I accept that there may be different indicators. For instance, if the income were paid directly into or transferred into something obviously identifiable as a savings vehicle (like an ISA or a savings account with a notice period or perhaps a broader category), it might become capital at that point.’

(see paragraph 25 of the decision)

Reasons for decision

13. An appeal to a Judge of the Upper Tribunal will be successful only if the decision of the tribunal below is erroneous in point of law.

14. In dismissing the claimant’s appeal, the tribunal’s reasoning was as follows:

‘The exclusion created by Schedule 4 does not, in my view, result in PILON being totally ignored.  PILON is a lump sum in the hands of the recipient and is rightly to be treated as ‘capital’ as it has been excluded by Schedule 4 from the calculation of earnings’.

15. A decision may be held to be erroneous in law if it contains a false proposition of law.  For the reasons set out in paragraphs 8 to 12 above the decision of the First-tier Tribunal of 5th October 2009 is wrong in law.  I set that decision aside and, without making any further findings of fact, re-make it as follows:

‘The appeal succeeds.  The decision of the respondent local authority made on 1st June 2009 and confirmed on 6th August 2009 is wrong in law as the payment in lieu of notice paid to the claimant was not capital for the purposes of Housing Benefit and Council Tax Benefit at the relevant time.’

’

(signed on the original)

A L Humphrey

Upper Tribunal Judge

9th July 2010
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