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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
This is an appeal by the claimant, brought by my leave, against the decision of the appeal tribunal held on 21 December 2006.  I set aside the decision of the tribunal for error of law and, as matters of fact and evidence are in issue, remit the case for rehearing before a differently constituted tribunal.  

2.
The claimant appealed against a local authority decision, dated 17 August 2006, seeking repayment of overpaid benefit in the total sum of £1,125.90.  In fact, it appears that there were two decisions, (see document 267-9 and 297-299).  One of those decisions dealt with entitlement, the other with an overpayment.  I note that the local authority’s submission to the tribunal (section 5.4) referred to two separate matters, entitlement and an excess payment.  The claimant’s letter of appeal (document 231) implicitly referred to both entitlement and overpayment issues although the local authority treated that letter as an appeal only against entitlement.  The tribunal adopted the approach of the local authority.  Leave was granted as it might reasonably have been arguable that the tribunal should have treated the letter of appeal as an appeal against both decisions.

3.
The tribunal dismissed the entitlement appeal, finding that the claimant had savings in excess of the statutory limit, £3,000.  In granting leave to appeal, however, I questioned whether the tribunal might have erred in failing to establish the basis of the council tax benefit award throughout the whole period in question.  I remind myself that the essence of the local authority’s case was that there had been an overpayment of council tax benefit caused by a failure of the claimant to declare capital.  The overpayment covers a number of separate periods between April 2001 and January 2006, although a good deal of the claimant’s argument was that, in effect, throughout at least some of the period at issue he would have been entitled to jobseeker’s allowance which meant, in turn, that he would have been passported to entitlement for full council tax benefit so that there could be no overpayment for the relevant days.  The claimant has argued that he is not liable for an overpayment of council tax benefit from 4 July 2005 to 4 January 2006 and has provided a copy of a reconsideration decision, dated 13 March 2007, saying that he is entitled to income based JSA for that period.  The local authority concede (page 283) that if indeed the claimant were entitled to income based JSA for that period then capital during the period of the award of JSA would be disregarded, council tax being awarded at the maximum level.  The tribunal did not address this.  In consequence they erred in law.

4.
Moreover, the claimant relied upon his business activities under the “New Deal” scheme as being relevant to entitlement and, hence, of consequent relevance in connection with any overpayment.  The council had argued (document 17, page 172) that there was no evidence that there had been a DWP decision which removed the basis of council tax benefit.  The tribunal, in summary, accepted the local authority’s argument (section 7 of sub‑paragraph 4 of the appeal submission) which, however, incorrectly asserted that the rules which governed the eligibility of the claimant to JSA within the “New Deal” option were not relevant to council tax benefit.  The fact that a claimant is in the “New Deal” scheme does not alone prevent him receiving income based jobseeker’s allowance:  see regulation 53(bb) of the JSA Regulations 1996, providing that a person will be treated as not engaged in remunerative work insofar as he is receiving assistance under the “self‑employed” route, and I remind myself that paragraph 47 of Schedule 8 to those Regulations provides that “In the case of a person who is receiving, or who has received, assistance under the [self‑employment route], any sum of capital which is acquired by that person for the purpose of establishing or carrying on the commercial activity in respect of which that some was acquired.”  I remind myself also that the definition of “self‑employment route” includes assistance in pursuing self‑employed earner’s employment whilst participating in a programme provided or other arrangements made pursuant to section 2 of the Employment and Training Act 1973 and that “an employment programme”, by section 75(1) of the JSA Regulations, includes the self‑employed employment option of the new deal, provided in pursuance of arrangements made by or on behalf of the Secretary of State under section 2 of the Employment and Training Act 1973.  In failing to address this aspect the tribunal also erred in law.  

5.
In consequence of the above matters I set aside the decision of the tribunal and, as matters of fact and evidence are in issue, remit the case for rehearing before a fresh tribunal.  My having done so is not to be taken as any indication of the claimant’s prospects of success on the substantive appeal. 

6.
The next tribunal will need to note that there are two issues before them, entitlement and the overpayment and they will need to note what I have said above about entitlement to JSA and the new deal.  I also draw the attention of that tribunal to the submission of the local authority (page 383) regarding capital derived from income.  The local authority say, correctly in my view, that they follow the principle that “… at any one time an amount cannot be both income and capital and a benefit’s assessor must make a proper distinction.”  That to my mind is a proper application of what is said in R(IS) 3/93, in which the Commissioner said that “… payments of income to the current account do not become capital for income support purposes until the period over which they fall to be attributed … has elapsed.”  The Council concede at page 383 that “this point does not seem to be addressed” and this is another factor warranting setting aside the decision of the instant tribunal and the next tribunal will need to consider if any adjustment needs to be made to the overpayment calculations on this basis.

7.
The claimant has also raised an issue about the scheme in which he was participating in 2002‑3 and its effects on entitlement and income.  As I have indicated above regulation 53(bb) of the JSA Regulations operates in favour of the claimant but this is only as a result of an amendment made in May 2004 and it may well be that for the periods now referred to by the claimant he would have been treated as being in remunerative work.  It is not, however, a matter for me or any fresh tribunal to decide on issues about JSA entitlement when adjudicating upon a council tax benefit appeal.  The question of whether the claimant was in receipt of JSA, and thereby qualified for a complete disregard of income and capital for council tax benefit purposes, is ultimately a matter of fact and can easily be addressed by the local authority contacting the DWP and establishing for certain the periods during which JSA (or, for that matter, income support) was paid.  Evidence of those periods is to be provided for the next tribunal by the local authority.  

8.
If, for whatever reason, JSA for the periods referred to by the claimant were not payable that raises the question of how the employment credit he received would have been treated for council tax benefit purposes.  This is relevant to the overpayment calculation because during the 2002‑3 period the council do not assert that the claimant had capital over the limit, so any error in relation to employment credit could affect the amount that should have been paid.  The next tribunal will need to take into account whether employment credit should properly have been taken into account in full as income and in that regard will need to look at the provisions for disregards, and ascertain if any apply.
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