1. This is an appeal against the decision dated 18 March 2016 as confirmed by the Mandatory Reconsideration Notice dated 18 April 2016
1.1 Notice of the decision is at p39 of the bundle. The amount overpaid is not in dispute. The dispute is as to whether that amount is recoverable, and MrX contends that it is not recoverable because he has not failed in his legal duty to disclose the relevant change in his circumstances.
2. The Secretary of State (page 6  of his submission) relies on the leaflet ESA40 telling claimants that they must report a changes un circumstances “straight away” A sample copy is at p50 of the bundle
2.1 At the risk of being pedantic,I have to say that  the ESA40 does not give any instructions as to how claimants must report changes.  (It does not for instance tell claimants that changes can be reported by telephone or in writing).  The ESA 40 does not in any case use statutory language because there is no statutory duty to report changes “straight away”
3. The Court of Appeal held in B v SSWP [reported as R(IS)9/06] that the duty to disclose is derived from Regulation 32(1A) and (1B) of the Social Security (Claims and Payments) Regulations 1987.  The amended Regulation provides: (the emphasis is mine)
“Information to be given and changes to be notified

32.—(1) Except in the case of a jobseeker’s allowance, every beneficiary and every person by whom, or on whose behalf, sums by way of benefit are receivable shall furnish in such manner and at such times as the Secretary of State may determine such information or evidence as the Secretary of State may require for determining whether a decision on the award of benefit should be revised under section 9 of the Social Security Act 1998 or superseded under section 10 of that Act.
(1A) Every beneficiary and every person by whom, or on whose behalf, sums by way of benefit are receivable shall furnish in such manner and at such times as the Secretary of State may determine such information or evidence as the Secretary of State may require in connection with payment of the benefit claimed or awarded.
(1B) Except in the case of a jobseeker’s allowance, every beneficiary and every person by whom or on whose behalf sums by way of benefit are receivable shall notify the Secretary of State of any change of circumstances which he might reasonably be expected to know might affect–
(a) the continuance of entitlement to benefit; or

(b) the payment of the benefit,

as soon as reasonably practicable after the change occurs by giving notice of the change to the appropriate office–“

3.1  The Court approved of everything held by the Tribunal of Commissioners that had previously heard the case. The Commissioners held:

1.section 71 does not purport to impose a duty to disclose, but rather presupposes such a duty, the actual duty in this case being in regulation 32 of the Social Security (Claims and Payments) Regulations 1987, which provides for (a) a duty to furnish information and evidence pursuant to a request from the Secretary of State, and (b) a duty to notify the Secretary of State of any change of circumstance which the claimant might reasonably be expected to know might affect the right to benefit (paragraphs 30 to 32);
2.in relation to the duty to furnish information and evidence pursuant to a request, whilst there is no duty to disclose that which one does not know, if a claimant was aware of a matter which he was required to disclose, there was a breach of that duty even if, because of mental incapacity, he was unaware of the materiality or relevance of the matter to his entitlement to benefit, and did not understand an unambiguous request for information, and a failure to respond to such a request triggered an entitlement to recovery under section 71 of any resulting overpayment (paragraphs 33 to 46);
3.insofar as R(SB) 21/82 imported words from regulation 32 into the construction of section 71 in stating that the non-disclosure must have occurred in circumstances in which, at lowest, disclosure by the person in question was reasonably to be expected, that decision and subsequent decisions that have relied on it were wrongly decided (paragraphs 47 to 61);
4.the form INF4 supplied to claimants contained an unambiguous request by the Secretary of State to be informed if a claimant’s children went into care and by not disclosing the fact to the Department, the claimant was in breach of her obligation under regulation 32, so that the Secretary of State was entitled under section 71 to recover the overpayment resulting (paragraph 62).
4. I submit that there must have been an unambiguous request for information (or unambiguous instructions in relation to disclosure of a change of circumstances) before there can be a failure to disclose under Regulation 31(1B).  I rely on the judgement of the Court of Appeal in Hooper v Secretary of State for Work and Pensions [2007] EWCA Civ 495 [Reported as R(IB4/07]. The Court of Appeal held (Dyson LJ giving judgment) at paragraphs 55-58

55.There is no hint in the reasoning of Mr Commissioner Mesher that, in reaching his decision, he was influenced by a consideration of how the factsheet would be understood by a person suffering from a mental disability (an approach which B’s case shows would have been wrong). The decision of Mr Commissioner Howell post-dated the decision of the Commissioner in B’s case, which was upheld by this court on the mental disability point. He agreed with the reasoning of Mr Commissioner Mesher and held that the factsheet did not contain a clear requirement to notify the SSWP office that deals with the benefit before a claimant starts work.
56.I agree with the reasoning of both of these Commissioners. Read in the context of the factsheet as a whole, I do not consider that the words “you should tell the office … before you start work” and “you should fill in an application form before you do any permitted work” are the language of clear and unambiguous mandatory requirement. The consequences for a claimant of not complying with a requirement in accordance with regulation 32(1) can be very serious. That is why in my view, if the Secretary of State wishes to impose a requirement on claimants within the meaning of regulation 32(1), it is incumbent on him to make it absolutely clear that this is what he is doing. There should be no room for doubt in the mind of a sensible layperson as to whether the SSWP is imposing a mandatory requirement or not. 
57.Mr Commissioner Jacobs said that the word “should” in the factsheet was a “polite way of wording an instruction”. There may be contexts where the dictates of politeness are such that “should” means “must”. Even in a social context, “should” may not mean “must”. As Thomas LJ pointed out in argument, “you should go to the doctor” does not mean the same as “you must go to the doctor”. The former is more the language of “you would be well advised to go to the doctor”. The latter is an instruction. But there is no reason why the Secretary of State should have felt inhibited from using the clear and unambiguous word “must” in the present context. The context is not one which demanded politeness at the expense of clarity. 
58.For these reasons, which are essentially the same as those given by Mr Commissioner Mesher and Mr Commissioner Howell QC, I would allow the appeal on the third issue.

5. The legal duty under Regulation 32(1B) is to report changes “as soon as is reasonably practicable” and it is incumbent on the Secretary of State to give clear and unambiguous instructions as to how changes must be reported.
5.1   I have already pointed out at paragraph 2.1 above that the ESA40 does not give any instructions as to how to report changes in circumstances and the decision maker (DM) in the present case also acknowledges that MrX made his claim(s) for ESA by telephone (pp46-7 of the bundle)
5.2   The Department does provide instructions on it’s website  to claimants on how to report changes (see https://www.gov.uk/report-benefits-change-circumstances )  I ask the Tribunal to note that the page instructs ESA claimants to “Call Jobcentre Plus”(my emphasis).  I also ask the Tribunal to note that the page does not inform claimants of any alternative way of reporting changes.
6. The DM quite correctly points out at paragraph 5 p5 of the bundle that “ His father seems to be helping him with this appeal; therefore it appears that he is not isolated or unable to get help with benefit matters”
6.1 I do indeed help MrX with benefit matters and I did eventually advise him to report the change in his circumstances in writing after he complained to me that being kept on hold (only to abandon the call) was becoming expensive and that he was not comfortable using his mobile phone at work for long periods to call the Department *
7. The issue in this appeal is not that MrX failed to disclose the change in his circumstances “straight away” because he was under no such duty.  The issue is whether MrX failed to disclose the change as soon as was reasonably practicable.

.

8. The Department has now clearly made disclosure by telephone the default position, and it is arguable that in doing so it was incumbent on the Department to make sure that it employs sufficient operators to take the calls.

9. What amounts to “as soon as is reasonably practicable” will vary according to purposes and circumstances but I suggest that in the present case, any delay was not of MrX’s making but was effectively of the Departments making because it does not employ a sufficient number of telephone operators to cope with the demand which it  has  created by making disclosure by telephone the default position.  
10. I therefore ask the Tribunal to allow the appeal for the reasons outlined above.   
*the call is now a freephone number but the rest of the argument still stands          
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