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1. This is an appeal by Mr X against the decisions of the Secretary of State on 16 February 2009  that Mr X is not entitled to JSA for the period 29 January 2009 to 11 February 2009 because was not actively seeking work.
2. Mr X will give his own evidence to the Tribunal of the steps he took to find work, and I ask the Tribunal to take Mr X’s health problems into account when considering what steps are reasonable for him to take, and consider whether or not the current Job Seekers Agreement is or was appropriate.  I ask the Tribunal to fully exercise its inquisitorial function in this case and make every possible effort to try to ascertain the full extent of Mr Xs health problems at the relevant times, and in doing so I draw the Tribunal’s attention to para 43 of the Tribunal of Commissioner’s decision R(DLA)3/06 because the Tribunal need not be constrained by what I concede may be a lack of medical evidence in the present case
43. “Those care needs have to be assessed on the basis of all the available evidence.  As the authors of “Wikeley, Ogus & Barendt’s The Law of Social Security” (5th edition (Butterworths, 2002) at page 680) observe, clinical tests cannot themselves determine functional incapacity, e.g. an inability to self-care.  However, we agree with Mrs Commissioner Levenson (at paragraph 8 of the Common Appendix) that medical evidence, although not essential, will in many cases be important in determining whether a claimant has a disability, and, if so, in determining the extent of the care needs to which the disability gives rise.  For example, some medical conditions (such as the loss of a sense or a limb) give rise to obvious functional impairment.  Others (particularly psychiatric conditions) are diagnosed by reference to a constellation of symptoms, and where such a diagnosis is made one might assume (or at least expect) certain symptoms or patterns of behaviour.   But that does not mean that, in the absence of a diagnosis (or even in the absence of any medical evidence), the statutory criteria will necessarily fail to be satisfied.  There will be cases in which there has been no medical diagnosis of a disabling condition for some particular reason, for example, because a person with a psychiatric condition is unwilling to undergo treatment, or perhaps because of a shortage of medical resources in a particular area.  The absence of a diagnosis does not necessarily negate entitlement to DLA, and the absence of such a diagnosis does not lift from the shoulders of a decision maker or tribunal the burden of assessing the evidence of disability such as it is.  For a tribunal, in the absence of a determinative diagnosis, all of the evidence of the functional abilities of the claimant will need to be considered, relevant findings of fact made in relation to those abilities, and a decision made as to whether the disability is such as to satisfy one or more of the statutory tests in section 72(1)(a) to (c) and section 73(1)(d).  “

3    The duty to actively seek work is not in any case to be found in the job seekers agreement but in S7 of the Act. S7(1) provides:
a person is actively seeking work if he takes in that week such steps as he
reasonably be expected to have to take in order to have the best prospects of securing employment
          3.1  More detail is set out in regulation 18 of the Regulations. Regulation 18(1) 

      provides that: 

“… a person shall be expected to have to take more than two steps in any week unless taking one or two steps is all that is reasonable for that person to do in that week.”
4   Mr Commissioner Williams held at para 13 of CJSA/1814/2007 
“Further, there is nothing in the Act or the Regulations requiring that a claimant must comply with everything in the Agreement. The reverse is the case. The agreement must comply with the law. To be valid, a jobseeker’s agreement must comply “with the prescribed regulations in force”: section 9(1) of the Act. The pattern of the legislation is that a jobseeker’s agreement must comply with the test of actively seeking work in sections 1(2)(c) and 7 of the Act and regulation 18 of the Regulations and not the other way round”
    4.1
In an earlier decision CJSA/2162/2001, Mr Commissioner Williams held (at para 37), 
that there may be (rare) cases where Regulation 18, as a matter of law, does not 
preclude a person from doing nothing.

5 The decision maker in the present case argues that Mr X did so little during the relevant weeks that he must be held to be not actively seeking work, but I submit that in the circumstances he did all that could reasonably be expected of him in terms of S7 of the Act or Regulation 18. 
6 For the reasons outlined above, I therefore submit that JSA remained payable to Mr X during the period in question and so I ask the Tribunal to allow the appeal
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