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Before Deputy Upper Tribunal Judge Mark

Decision:  Both appeals are dismissed.

REASONS FOR DECISION

1. These are two related appeals by the Secretary of State and the Liverpool County Council from a decision of the Liverpool Appeal Tribunal given as long ago as 30 June 2008.  The claimant had been in receipt of income support for many years and had also been in receipt of housing benefit and council tax benefit during that period based on her entitlement to income support.

2. By a decision made on 7 June 2007, the Secretary of State superseded a decision made on 11 October 2001 awarding income support from 6 July 2001 on the ground that there had been a relevant change of circumstances since that decision was given, namely that the claimant and the father of her five children (the last of which had been born in 1999) had been living together as husband and wife since 6 September 2003.  At the same time a decision dated 9 September 2005 awarding income support from 9 September 2005 was revised on the basis that it was given in ignorance of that fact.  The revised decision was that the claimant was not entitled to income support from 6 September 2003.  As a result of this decision, there was a further decision dated 29 June 2007 that the claimant had been overpaid £36,684.46 which was recoverable from her as a result of her failure to disclose that material fact.  Both these decisions, of 7 and 29 June, were appealed by the claimant, and separate files were opened for each of them.

3. As a result of the first of these decisions, the local authority also concluded that the claimant had not been entitled to and had to repay housing and council tax benefit which she had been awarded on the back of her award of income support.  For some reason, however, the only decision on the file is one dated 18 June 2007 that there had been an overpayment of housing benefit in the sum of £375 in respect of the period from 21 May to 10 June 2007, while the decisions stated to be appealed are that decision and a further decision that she was overpaid council tax benefit from 21 May to 17 June 2007.  The claimant also appealed this decision.

4. The tribunal allowed the appeals and “revised” the decision of the Secretary of State issued on 12 June 2006.  It found that the claimant was entitled to income support from 6 September 2003 as she was not living with the father of her children (“B”) with the result that there had been no overpayment of income support, housing benefit and council tax benefit.  I note that the claimant confirmed that on 6 June 2007, B did move in to live with her as husband and wife, and that this was notified shortly afterwards to the Secretary of State and the local authority.

5. It is a curiosity of this case that following the decision of the tribunal, the Secretary of State sought, and obtained from a chairman, leave to appeal in both of the cases to which he had been respondent.  He lodged an appeal, however, only in relation to the supersession and revision decision of 7 June.  There has been no appeal in respect of the successful appeal against the overpayment decision of 29 June 2007, despite the fact that this omission was specifically drawn to the attention of the Secretary of State by a Direction of a Registrar of the Upper Tribunal dated 27 March 2009.  As the appeal which has been brought is unsuccessful, it is unnecessary for me to consider what the consequences of this omission might have been if it had succeeded.

6. The tribunal hearing was attended by a presenting officer for the Secretary of State, a presenting officer for the local authority and a representative of the claimant from the Citizens’ Advice Bureau.  Letters in support of the claimant were produced to the tribunal and the claimant gave evidence.  A friend of the claimant also gave evidence corroborating her account.  The only evidence relied on by the Secretary of State was documentary evidence that was before the tribunal, together with a 58 page transcript of an interview with the claimant under caution.

7. The statement of reasons for the tribunal’s decision refers to the documentary evidence put forward by the presenting officer, all of which is in the file and was before the tribunal.  It then summarised the claimant’s account of events, which was in summary that B was in contact with her and the children and had access rights.  He would turn up at her home without giving advance notice.  He wanted them to get back together but she had always refused.  He did not stay at the property she was living in, did not pay any maintenance for the children and did not exercise any parental control over them at least until about 2005 when she was having trouble with one of their sons and B stayed at her home for a couple of weeks to help.  A presenting officer confirmed that social services had been involved with the son for 6 weeks in 2005.

8. B kept no possessions at the property, she did not do any cooking for him and they did not socialise or go out together.  She attended parents’ evenings at the children’s schools but B did not.

9. B had always found out where she was living when she moved and would turn up late at night the worse for drink and be verbally abusive towards her.  She did not tell the police because she was scared of B and lived in fear of him.  She had once used the surname “B” in an attempt to get credit as she was in considerable debt.  She was not aware that B had used her address to obtain a passport or had used it for other reasons.

10. The claimant’s friend confirmed that she had known the claimant for over 20 years and had seen her on most days.  She had also stayed at her home overnight and B was not living with her.  She had seen B come to pick up the children but had not seen him staying at the property.  She had been away on holiday with the claimant and her children and B had not been with them.

11. The tribunal concluded that it accepted the claimant’s evidence, and that she had been living in fear of B and was unable to prevent him turning up at her property whenever he wished to do so.  Although he had wanted to recommence their relationship, the claimant had consistently refused to do so.  Having regard to all the evidence the tribunal was satisfied that throughout the relevant period the claimant had not been living with B as husband and wife.

12. The Secretary of State’s grounds of appeal are brief.  They are as follows:

(1) The tribunal failed to say what it made of the evidence put forward by the department, in particular the evidence relating to B’s alternative address, or to the evidence relating to him giving the claimant’s address to the school, or using the address on official documents.

(2) It is said to be unclear whether the tribunal accepted that B was living in the house but was not living together with the claimant as husband and wife or whether he was not a member of the claimant’s household.

(3) The tribunal failed to show why it came to the decision that it did.

13. As to (1), the tribunal plainly accepted the claimant’s evidence as to why she had used the surname “B” in an attempt to obtain credit.  It also plainly accepted the claimant’s evidence as to the relationship between herself and B.  Further, it is plain that there was evidence from the Secretary of State that B was living elsewhere.  An address of 10 WG was given by the claimant for him, and the person at that address did confirm that B stayed there “for a time” although he could not remember the dates of how long for and, by the time of the statement, in May 2007, he stated that he no longer had any contact with B.  In addition, the Secretary of State submitted tax documents from B’s employer covering the period from the end of year summary for 2002/3 to a document for the tax year to 5 April 2005 with what appears to be a receipt stamp dated 28 April 2006, all of which give 10 WG as B’s address.

14. With regard to B giving the claimant’s address to the school, the letter to the school dated 21 April 2006 asks for the names of the parents, which are provided by the school in a reply dated 11 September 2006.  It goes on to ask what address(es) are held for both parents.  The reply gives only one address, the claimant’s home, but the additional statement that only the mother has parental responsibility indicates to me that the school did not understand that she and B were living together, rather the contrary.  So far as the use of the claimant’s address on official documents is concerned, one piece of evidence relates to the year 2000, while the evidence in relation to one DVLA document, dated 22 November 2006, related to an “event” on 13 October 2006 and was that the Renault Clio in question was being kept at the claimant’s address by B so that it could be used by one of their children.  The second one, dated 6 March 2007 was in relation to an event on 26 February 2007 and was thus at a time when B was, according to the claimant’s evidence, starting to spend more time at her home.

15. While it is plain that these documents gave good grounds for enquiry by the Secretary of State, some of them actually supported the claimant while, in respect of others, the address was provided by B and the claimant’s evidence was that she did not know why B had given that address.  One can speculate as to this – he may have been moving home at some point, for example, or he may for some other reason have used the address as an accommodation address, but it is plain that the tribunal accepted the claimant’s explanation that she did not know why he had used it.  

16. With regard to (2) and (3), it is plain in my judgment that the tribunal accepted the claimant’s evidence and thus accepted that B was not living at her property at all although he sometimes stayed there as she described.

17. Additional points were raised by the local authority.  It is first said that the tribunal’s statement of reasons failed to state whether it accepted or rejected evidence relating to the address B is supposed to have lived at, 10 WG.  It is stated that the occupant of this address provided a signed statement to the effect that B had only stayed with him for a short while many years ago and they had not had any contact since.  This is a misreading of that occupant’s statement.  He does not state that B stayed with him for only a short while, nor does he say that it was many years ago that B stayed with him.  

18. The statement is very short and uninformative, and the other evidence to which I have referred clearly indicated that B was using that address for at least two years and probably longer.  It would have been a simple matter for the Secretary of State or the local authority to have enquired of B’s employer what address he was using during his employment in those years, and whether he ever notified them of any change in address.  The occupant of 10 WG could also have been asked to be more informative as to how long B was there and roughly when, even if he could not remember exact dates.

19. In any event, it was not for the tribunal to determine whether B did live at 10 WG, or for how long, or whether he kept the claimant informed as to his current address.  It had to determine whether he was living at her home with her as husband and wife, and it determined that he was not doing so.

20. It is then said that at the tribunal hearing the claimant produced a photograph, stating it was B’s van parked outside 10 WG, and that given the statement from the occupant of 10 WG, the tribunal failed to ask her any relevant questions to explain “this discrepancy”.
There is no record of this in the record of proceedings and no proper evidence as to what questions were or were not asked.  However, there were presenting officers present both for the Secretary of State and for the local authority.  If they considered that there were relevant questions to be asked as to a photograph that was produced, it was for them to ask those questions.  If they sat silently and did not do so, it is too late to complain later that the right questions were not asked.

21. In any event, for the reasons already given in paragraph 17, for there to be a relevant discrepancy, the photograph would have to have been taken at a time when the occupant of 10 WG had made it clear that B was not living there.  There is no suggestion that this was the case.

22. It is then said that the tribunal accepted that B stayed at the claimant’s home for a couple of weeks in 2005, but did not explain whether it accepted that they were living together as husband and wife or whether B was a non-dependant household member.  It is clear that the tribunal accepted the claimant’s account, and that B was there to help with the problems being encountered in respect of their son.  It is also plain that it found that that during that time they were not living together as husband and wife.  Indeed, it specifically found that she had consistently refused to re-commence their relationship.  

23. The other matters raised by the local authority relate to the official documents and are to the same effect as the points raised by the Secretary of State with which I have already dealt.

24. In all the circumstances of this case, I am therefore satisfied that the tribunal gave sufficient reasons for its conclusion and that there is no point of law on which its decision can be challenged.

(signed) Michael Mark

Deputy Upper Tribunal Judge

8 October 2009
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