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DECISION OF THE SOCIAL SECURITY COMMISSIONER
1. My decision is given under paragraph 8 of Schedule 7 to the Child Support, Pensions and Social Security Act 2000. It is:

The decision of the Newcastle appeal tribunal under reference U/44/228/2005/00902, held on 27 July 2005, is not erroneous in point of law. 

The issues before the appeal tribunal 

2. Before the appeal tribunal, this case raised two issues: (i) whether the claimant was overpaid housing benefit and paid excess council tax benefit; and (ii) if he was, whether they were recoverable from him. 

3. The factual background to this case is that the claimant was paid housing benefit and council tax benefit in respect of a dwelling between June and November 2003. I shall refer to the dwelling as No 156. The claimant left his belonging there and visited to collect mail, but he was not otherwise staying there. He did not use his key to the electricity or gas meters during that time. He slept at his mother’s home, his girlfriend’s home or a friend’s home. At the time, he had applied for a transfer to accommodation closer to his parent’s so that he could help look after his father, who had senile dementia. He was also concerned about the behaviour of a neighbour. 

4. The local authority decided that the claimant was not normally occupying No 156 as his home for the purposes of housing benefit (regulation 4 of the Housing Benefit (General) Regulations 1987) and was not resident there for the purposes of council tax benefit (section 131(3)(a) of the Social Security Contributions and Benefits Act 1992). Being ‘resident’ is defined as having one’s ‘sole or main residence in the dwelling’ (section 6(5) of the Local Government Finance Act 1992). It also decided that payments he received in respect of that period were recoverable from him. 

5. The local authority originally relied on regulation 4C of the Council Tax Benefit (General) Regulations 1992, but in R(H) 4/05 Miss Commissioner Fellner decided that this regulation was not authorised by statute. Accordingly it was of no effect and the local authority could not rely on it. Its decision can only be justified, if at all, under the primary legislation that I have referred to. Regulation 4C has now been amended, but the local authority did not argue that the new version was retrospective in its operation. 

6. The appeal tribunal dismissed the claimant’s appeal. 

The appeal to a Commissioner 

7. I gave the claimant leave to appeal and directed an oral hearing. The hearing was held in the Commissioners’ Court in London on 15 February 2006. The claimant did not attend, but was represented by Mr Paul Stagg, of counsel. The local authority was represented by Mr Jonathan Manning, also of counsel, who was accompanied by Ms Kerry Walker of the local authority. I am grateful to both counsel for their written and oral arguments. I am also grateful to Mr Malik, although he did not attend the oral hearing, for his detailed written arguments before the tribunal and on the application for leave.

8. Since I have rejected Mr Stagg’s arguments on the appeal, those are the ones that I deal with below. I trust that Mr Manning will not mind if I do not find it necessary to refer to his arguments. 

Adequacy of reasons

9. I am going to deal with this case on the assumption that the reasons given by the chairman to explain the tribunal’s decision were inadequate. Mr Malik presented written arguments that were clearly set out and coherently argued. The claimant was entitled to know how the tribunal dealt with them. The chairman did not address them directly. Of itself, that is not fatal. But he could have made clearer in the course of his reasons how he had dealt with those arguments and why he had rejected them. I, therefore, deal with the case by considering whether the tribunal was entitled to come to the conclusion that it did and whether any other conclusion was properly open to it on the evidence. 

Occupation and residence

10. Mr Malik and Mr Stagg both argued that there was a difference between occupation and residence. In response to my question at the oral hearing, Mr Stagg argued that: (i) occupation was more transient and residence more enduring; and (ii) the location of possessions was more significant to residence than to occupation. What did Mr Manning argue?

11. Occupation and residence are both used in legislation as connecting factors. That is, they are used to describe the connection that is necessary between particular premises and an individual that is necessary if a statutory provision is to apply. Both terms have a core of meaning that applies regardless of context, but both are sufficiently imprecise to allow nuances of meaning depending on their context and those nuances are sufficient to allow them to be synonymous or differentiated. A significant feature of the context will be the purpose of the legislation. Take Crawley Borough Council v Sawyer (1987) 20 Housing Law Reports 98 as an example. That case was cited to the appeal tribunal by Mr Malik, no doubt because the facts were very similar to those of this case. The issue was whether a property was Mr Sawyer’s ‘principal home’ for the purposes of having a secure tenancy. The Court of Appeal decided that it was, despite his limited connection with it for about 16 months. In that time, he had paid rent and rates, visited the property once a month and spent a week there. He also said that he had not abandoned the premises and intended to return there. Both gas and electricity were disconnected at different times. The connection in that case between Mr Sawyer and the property was slight, but the Court accepted it as sufficient to give Mr Sawyer security of tenure. However, it does not follow that so slight a connection would be sufficient in other contexts and in particular in legislation where the connection justifies public financial support. 

12. The reason for the difference of language between housing benefit and council tax benefit is that the council tax legislation uses the language of residence. Left entirely to my own unaided devices, I might have held that occupation and residence were synonymous in their context. However, in R(H) 4/05, Miss Commissioner Fellner decided that a regulation drafted in terms of occupation was not authorised in respect of council tax benefit, which used the concept of residence. I have considered whether I could interpret her decision as concerned only with the language used and not with the meaning of residence and occupation, but that would completely undermine her reasoning. I am not, of course, bound to follow her decision (R(I) 12/75, paragraph 21), but I am not sure that following the decision would lead to the perpetuation of error, especially as she heard argument from the Secretary of State. 

13. I do not consider it necessary to decide precisely what occupation and residence mean in their context and how, if at all, they differ. It is sufficient to say that, on the facts of this case, the claimant was not normally occupying No 156 as his home nor was he resident there. His connection with it was minimal. He used it as a store for his possessions and as a postal address. By his own account, he suggested handing in the keys, but was advised to retain them so as not to lose his priority for new accommodation. On the claimant’s own evidence, the only conclusion that a tribunal properly instructed on the law could reasonably reach was that the claimant was no longer normally occupying No 156 as his home or residing there. He was using it as a convenient store and a postal address. He only nominally retained his tenancy in order to assist in his application to be rehoused. In the context of legislation that provides financial assistance from public funds for housing costs, this connection with No 156 was insufficient to amount to normal occupation as a home or residence.

14. Mr Stagg referred me to the decision of Mr deputy Commissioner Mark in R(H) 9/05. The facts of that case were very different from this. There the claimant had not physically lived in the property because she was taken to hospital before she could do so. The Commissioner decided that she nonetheless normally occupied it as her home. I can see no useful analogy between those facts and the facts in this case. There the claimant wanted and intended to live in the property. Here the claimant effectively abandoned his occupation and residence. 

15. Mr Stagg argued that a claimant who was not homeless must have a residence and must normally occupy a property as a home. I reject that argument. It may as a matter of fact often be correct that a person who is moving between properties has one of them as a residence and normally occupies one of them as a home. However, Mr Stagg’s argument went further than that. I do not consider that it is correct as a matter of language. There is nothing in the concepts of occupation or residence, in general or in the context of this legislation, that justifies it. The implication of the argument, spelt out by Mr Stagg, was that the local authority had to decide which of the properties where the claimant had any connection was normally occupied by him as his home and was his residence. I reject that also. A claimant makes a claim for housing benefit and council tax benefit in respect of particular property. The only duty for the local authority is to decide whether the claimant is entitled in respect of that property. It is not required to undertake a wider consideration in order to identify a property that the claimant normally occupies as a home or serves as the claimant’s residence. 

16. Mr Stagg referred to regulation 5(2) in support of his argument. That provision certainly entitles and requires a local authority to take account of other dwellings occupied by the claimant. It ensures that the local authority does not concentrate on the property in respect of which the claim is made in isolation from any other property occupied by the claimant. But it does not support Mr Stagg’s argument that the claimant must be normally occupying some property as his home. Indeed, it expressly provides that other properties are to be considered for the purpose of determining whether a property (which must mean the property in respect of which the claim is made) is normally occupied as the claimant’s home.

Regulation 5 of the Housing Benefit (General) Regulations 1987

17. Regulation 5(7A) treats a person as normally occupying a dwelling for four weeks after leaving it and being from it through fear of violence in the dwelling, provided there is an unavoidably liability to pay rent. Does that apply in this case? The chairman’s reasons do not directly deal with it, but it is dealt with in substance. The claimant told the tribunal that he could not live in the property because of the fear of violence from a neighbour who had schizophrenia. The tribunal reject that argument on the ground that there was no corroborative evidence. Mr Stagg attacked that on the ground that corroboration was not necessary. Mr Stagg is right that there is no need for corroboration, but wrong to criticise the tribunal’s reasons. I am sure that the chairman knew that corroboration was not required. The point he was making was that the supporting evidence that would be expected was absent. The claimant said he had complained, but there was no record in the local authority’s housing files. Mr Malik complained at the hearing that he had not been provided with a copy of those files, but did not ask for an adjournment or for a direction to the local authority to produce them. The claimant also said that he had had a window repaired, but had no works number for the work. The claimant had not experienced any violence in the property, or indeed at all, and had not been threatened with violence, although he said that he was afraid that it might occur. A deputy Commissioner sitting in Scotland has dealt with fear of violence in CH/1237/2004:

‘18.
Had it been necessary to determine the first ground of appeal issue, I would have held that the tribunal did not err.  Where a statute provides for a “fear” or a “belief” to be the cause of a person acting in a particular way, then a court will always have to determine the question of whether or not there were reasonable or objective grounds for that fear or belief.  What the tribunal has to determine under Regulation 5(5) is whether a claimant “has left or remained absent from the former dwelling … through fear of violence”.  What has to be established is whether or not there was “fear of violence”.  How this is approached is a matter of what evidence is presented to the local authority or to the tribunal.  If the evidence is from third parties of nightly violence in the home and that the claimant left, then the tribunal could infer that the claimant left through fear of violence.  If the evidence came only from the claimant that she feared violence, then a local authority or tribunal has to determine whether or not the fear or believe was reasonably or objectively, held in all the circumstances of the case.  It is not enough for a claimant to say that she feared violence, without the reasonableness of that believe being assessed objectively.’

That passage is capable of being read as meaning that the issue is whether the claimant reasonably had an objective reason to fear violence. I doubt whether that is what the deputy Commissioner intended, but if it was, he is with respect wrong. The test is set out in the legislation: is there a fear of violence? Whether the fear is reasonable, objective or rational is relevant only as evidence in assessing whether to accept the claimant’s evidence. In this case, the tribunal saw and heard the claimant give evidence and I have to take that into account. The tribunal did not believe the claimant’s evidence that he feared violence. I accept that assessment. The claimant’s neighbour may have been difficult to live near and caused the claimant difficulties; and it seems that he had been convicted of violence, but there was no evidence that he had ever threatened violence against the claimant at all, let alone in his home. And the supporting evidence of the problems that he had caused to the claimant was lacking, which cast some doubt on the claimant’s evidence about the difficulties he was having. 

18. Regulation 5(8B) provides a more generous period of deemed normal occupation in a variety of circumstances. Mr Stagg referred to subparagraph (c)(x), which is similar to regulation 5(7A). I reject this argument for two reasons. First, as I have already said, the tribunal was right to reject the claimant’s case that he had left the premises through fear of violence in the home. Second, subparagraph (a) requires that the claimant intends to return to occupy the dwelling as his home. In this case, the claimant did not so intend. He wanted to leave the property and obtain new accommodation that was more convenient to his parents’ home. I accept Mr Stagg’s argument that a conditional intention to return would be sufficient. So, the claimant might have intended to return if no other accommodation could be found for him. But there was no evidence that he thought about that or formed a conditional intention. The evidence shows that he was determined to leave and was only retaining the tenancy in order not to lose priority for alternative accommodation. There was no conditional intention here. 

19. (Mr Stagg referred to the chairman’s comment that the claimant could not undertake medically approved care of his father. He argued that this was unexplained. As I said at the hearing, this refers to regulation 5(8B)(c)(v). As there was reference to the claimant caring for his father, the chairman was showing that he had considered this provision, which clearly did not apply. I believe that Mr Stagg accepted this or at least did not pursue his point further.)

20. Mr Stagg also referred to regulation 5(8). This only applies if the claimant intends to return to occupy the dwelling as his home. It does not apply, because the claimant’s own evidence was that he did not intend to return. 

The date of departure

21. Mr Stagg criticised the tribunal for not making a precise finding on the date when the claimant ceased to occupy No 156. It is true that the tribunal did not do that. In particular, it is correct that the tribunal did not refer to the evidence at page 75 that the claimant had been present when a gas check was made at No 156. However, the claimant’s argument to the tribunal had not challenged the precise dates used by the local authority. His argument was that he remained entitled to benefit throughout the period. In view of that argument, the precise dates were not an issue raised by Mr Malik, who is an experienced representative. Anyway, there is nothing inconsistent between the local authority’s decision and the claimant being present for the check. It was not in dispute that he did return to the property on occasions and I assume that a gas check would have been notified in advance. A tribunal does not have to explain how it dealt with every piece of evidence and, in the context of the case as presented for the claimant, this was not sufficiently significant to require a mention. 

Supersession

22. Mr Malik’s argument to the tribunal raised the issue of whether the decisions awarding benefit to the claimant had been properly superseded. I do not understand what point he was trying to make. The tribunal confirmed the local authority’s decision that the claimant had ceased to occupying No 156 as his home and residence. That was a change of circumstances that provided a ground for supersession. Unusually the actual decision by the local authority’s decision-maker is in the papers at page 59 and that is expressed in terms of supersession. I can see no reason to doubt that the decisions awarding benefit were superseded or that there were grounds to do so. 

Recovery 

23. Strictly, this raises two issues. The first issue is whether the overpayment and excess benefit arose from official error. I do not consider it necessary to deal with this issue. It is sufficient for me to deal with the case on the assumption that there was an official error with no contribution by the claimant. I need only deal with the second issue, which is whether the claimant could reasonably have been expected to realise that he was receiving benefit to which he was not entitled (regulation 99(2) of the Housing Benefit (General) Regulations 1987 and regulation 84(2) of the Council Tax Benefit (General) Regulations 1992). This does not require detailed analysis. The claimant knew that he was not living at No 156. When he was interviewed on 19 November 2003, he said that he had no fixed address and could not live at No 156 as he felt unsafe. I do not intend to be offensive to the claimant when I say that it is clear from the transcript that he may not have a high level of educational attainment. However, he knew something of the housing benefit and council tax benefit schemes. He must have known that its purpose was to provide financial help with rent and council tax. He must have known that I was only payable on property where he lived. He may have believed that he remained entitled so long as he paid the rent; I am prepared to accept that he did. But the issue for me is whether he could reasonably have been expected to realise that he no longer entitled once he effectively abandoned No 156 as his home and residence. I consider that he could reasonably have been expected to realise that much. And that was sufficient for him to realise that he was receiving more than he was entitled to. On that reasoning, even assuming there was an official error, the overpayment and excess benefit were recoverable from him. 

Disposal

24. How should I dispose of the case? I could set the tribunal’s decision aside for inadequacy of reasons. There is much to be said for the argument that they were inadequate. Certainly, Mr Malik’s detailed reasoning deserved a more detailed and targeted response. But even if I did set the decision aside, I am satisfied that it would not be necessary to direct a rehearing. The tribunal was entitled to reach the decision that it did. Moreover, on all but one matter it was the only decision that a tribunal could properly reach on the evidence before it. That one matter is the assessment of the credibility of the claimant’s expressed concern of fear of violence. And even there, even accepting that the claimant genuinely feared violence, the evidence did not go so far as to show that he feared violence in the home, which he had to show for regulation 5. So, if I were to set aside the tribunal’s decision, I would substitute a decision to the same effect. That, as the former Commissioner Mitchell used to say, would be an empty exercise. It is sufficient for me to dismiss the appeal.

Signed on original
on 22 February 2006
Edward Jacobs
Commissioner
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