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DECISION OF THE SOCIAL SECURITY COMMISSIONER

1. My decision is as follows. It is given under section 14(8)(a)(ii) of the Social Security Act 1998.

1.1. The decision of the Newcastle appeal tribunal, held on 16th January 2001, is erroneous in point of law.

1.2. I set it aside, make findings of fact and give the decision appropriate in the light of them.

1.3. I find as fact that the claimant’s purported termination of her award of a jobseeker's allowance on 12th October 2000 was deprived of any effect by reason of being made on the misunderstand created by the officers of the Secretary of State that a home visit was necessary. 

1.4. My decision is that the claimant’s award of a jobseeker's allowance did not terminate on 12th October 2000. In particular, it continued to run until her new award was made from and including (I believe) 2nd November 2000. However, this is subject to her having satisfied the conditions of entitlement for that period. That issue must now be investigated and determined by the Secretary of State. The Secretary of State’s decision on that issue will carry the right of appeal to an appeal tribunal. 

The appeal to the Commissioner

2. This is an appeal to a Commissioner against the decision of the appeal tribunal brought by the claimant with the leave of Mr Commissioner Heald. The Secretary of State supports the appeal.

The issue

3. This case concerns the validity of the withdrawal of a claim for a jobseeker's allowance. 

4. The claimant, who lives with her mother, was told that the Secretary of State wished to undertake a routine, regular interview. The Secretary of State now accepts that the evidence shows that the claimant was led to believe that it was compulsory for the interview to take place in her home. On that basis, on 12th October 2000 she ‘withdrew’ her claim. She was paid to that date and her claim was then ‘closed’. She attempted to appeal, but was told that there was no decision against which she could appeal. She was also advised to make a new claim. This she did, asking for the claim to be considered from and including 13th October 2000. An award was made on the new claim, but only from the date when it was made. The case came before the tribunal as an appeal against the decision to refuse to extend the time for making the new claim. The tribunal dismissed the appeal. 

What was the decision under appeal?

5. Although the case came before the tribunal as an appeal against the refusal to extend the time for claiming, it was clear from the terms of the appeal that the cause of the claimant’s dissatisfaction was, what she saw as, her enforced withdrawal of her earlier claim. There was a letter of appeal against that earlier decision in the papers and the tribunal should have treated the appeal as against that decision also.

Is it permissible or possible to withdraw a claim?

6. In CJSA/3979/1999, paragraph 24, Mr Commissioner Mesher decided that it was possible to withdraw a claim in respect of a future period and that the withdrawal had to be given effect by a decision of an adjudication officer. CJSA/3979/1999 was made under the former review and revision procedures. Under those procedures, the claim was considered to continue running throughout the period of the award: see the decision of the Tribunal of Commissioners in R(S) 2/98. 

7. In paragraph 26 of his decision, the Commissioner emphasised that the withdrawal had to be unequivocal and free of any factor that deprived it of its apparent effect. The Secretary of State now accepts that the evidence shows the claimant was misled about the need for a home visit. So, on the basis of CJSA/3979/1999, the claimant’s withdrawal of her claim was ineffective. 

8. However, I cannot simply apply that decision, because the Commissioner’s reasoning has been undermined. Under section 8(2)(a) of the Social Security Act 1998 a claim no longer subsists once it has been adjudicated on. So, the Commissioner’s conclusion needs to be reconsidered.

9. The Secretary of State submits that, assuming that CJSA/3979/1999 was correctly decided under the former law, the consequence of section 8(2)(a) is that its reasoning is no longer valid and its conclusion can no longer stand. On that basis, the claimant’s award of jobseeker's allowance was not terminated and there was no need for her to make a new claim in order to re-establish entitlement to a jobseeker's allowance.

10. Since the claimant’s withdrawal is ineffective whether or not the conclusion in CJSA/3979/1999 remains good law, it is not necessary for me to reach a decision on this issue. However, I record that I can see no reason why a claimant should not be allowed to surrender an award of benefit. In the case of most benefits, an award can only be made if a claim has been made. Whether or not that claim survives once an award has been made, the award is still dependent on the claimant’s continuing willingness to receive it. I cannot understand the Secretary of State’s reluctance to accept that conclusion. 

Respect for the claimant’s home

11. I raised the issue whether the insistence on visiting the claimant in her home was a breach of Article 8 of the European Convention on Human Rights and Fundamental Freedoms. The Secretary of State now accepts that there was no legislative basis for requiring the claimant to submit to a visit in her own home and that the impression given to the claimant that this was necessary was false. So, that issue does not arise. However, for the record, I accept the Secretary of State’s submission that these visits are intended to be for the convenience of claimants, who may have difficulties attending a local office, and for their benefit, as the necessary evidence will be readily to hand. 

12. There may also be cases in which it is particularly important for the Secretary of State to view the claimant’s premises: for example, if is it believed that the claimant is living together with a partner in the same household. But that was not this case and would require an appropriate legislative authority. 

Summary

13. I allow the appeal. The claimant’s withdrawal was not effective. Her entitlement to a jobseeker's allowance from and including 13th October 2000, however, requires that she continued to satisfy the conditions of entitlement for an award. The Secretary of State must now investigate and determine whether that was the case. 

	Signed on original
	Edward Jacobs

Commissioner

25th February 2002


