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1 This is an appeal against the decision dated 24 February 2017 as confirmed by the Mandatory Re- Consideration dated   5 May 2017 That decision was that Miss X was not entitled to Child Tax Credit from 7h April 2016.  The grounds for this appeal are outlined in the letter applying for Mandatory Reconsideration (MR) (pp 10 of the bundle)

2 HMRC have not addressed the points raised in that letter and still proceeds as if the onus is on Miss X to prove that she is not living with Mr Y as husband and wife.

2.1  Miss X referred in her application for MR, to a number of authorities cited by Judge Ovey in  TS, and I suggest that what Judge Wright had to say in SB v Her Majesty’s Revenue and Customs (TC) [2014] UKUT 0543 (AAC) CTC/1824/2014  [at 11] is particularly pertinent

However, given the onus of proof rests squarely on HMRC under section 16, in my judgment the correct starting point was that it was for HMRC to make good the evidential basis for the “reasonable grounds for believing” statutory test it was seeking to rely on.  Conversely, the starting point was not for the appellant to show that the award had been properly made (i.e. that she was a single claimant).  She had an award made pursuant to section 14 of the Tax Credits Act 2002 and that award remained valid and lawful unless and until, here, properly terminated under section 16.  

2.2  It is obvious from the above that HMRC have taken the wrong starting point and I note the following:

· HMRC asked Miss X to provide her Council tax statement, but hold that she failed to do so, and HMRC were therefore unable to establish whether or not Miss X received the single person discount. (paragraph 34 page G of the response)
· HMRC do not know how Miss X is supporting herself (ibid)
· HMRC have not seen any statements from Mr Ys bank accounts but Miss X did provide her own bank statements
· Mr Y is not on the electoral roll but Miss X apparently is (paragraph 35-37 page H of the response)

· There are transfers from Miss X’s bank account to Mr Y and vice versa.

· Miss X and Miss Y have moved to the same address on a number of occasions
· HMRC say they have no (corroborating) evidence that Mr Y is Miss X’s brother in law

· HMRC appear to consider that because Miss X and Mr Y are living at the same address they are consequently members of the same household (paragraphs 42-44 page H of the response) 
3 I fail to see the relevance of the Council Tax Single Person Discount in the present case because the mere fact of Mr Y being resident at the address would of itself mane that Miss X would not be entitled to the discount.  It has no bearing on whether or not she is living with Mr Y as his wife.  The Council Tax liability will inevitably be hers alone because she is the sole tenant of 30 Openshaw Road as of April 2016 (p55 of the bundle)

3.1 HMRC claim that they do not know how Miss X is supporting herself, but that is clear from Miss X’s own evidence, and is actually reflected in her bank statements (Miss X gets income support as a carer ).  
3.2 HMRC claim that they do not know who is the father of Miss X’s children, but I can see no indication that they have ever asked any questions of Miss X regarding this.  (The father of Miss X’s children is in fact Mr Z, Miss X’s former husband.)
3.3 HMRC suggest that the Tribunal may wish to see Mr Y’s bank statements, but it is arguable that as Mr Y is not a party to this appeal this would be problematic.  I would also add that this would be an example of the kind of “fishing expeditions” that Upper Tribunal Judge Wright held in ME v HMRC (TC) [2017] UKUT 0227 (AAC) CTC/259/2015 [at 44] were not acceptable, and not permitted under Section 16.
3.4  I fail to see the significance of the fact that Mr Y is not on the electoral roll.  I suggest that the fact that he not on the roll is neutral in determining the question as to whether Miss X is living with him as his wife.

3.5 HMRC argue that the fact that there are bank transactions between Miss X and Mr Y is an indication that they support each other financially, but Miss X points out that they may borrow from each other from time to time.  It is certainly the case that they do not have a joint household budget, and the bills such are rent and fuel are clearly Miss X’s sole responsibility.  (I also note that in CP/8001/1995 Mr Commissioner (as then was) Howell QC held at paragraph 17)
…..there may be a number of perfectly viable alternative ways in which people live together in the same household but without doing so as husband and wife; for example grown-up students nowadays frequently will share a household and living expenses, but the arrangement does not become one of “living together as husband and wife” if the house happens to contain occupants of both sexes. And there must be many households where adult brothers and sisters live together, or retired people live together as friends, whose occupants would be rightly horrified if someone were to describe their relationship as cohabitation. It all depends on the facts of the individual case, and a true relationship of cohabitation is probably easier to recognise when one comes across it than to define exhaustively in the abstract. 

3.6 Miss X concedes that she and Mr Y have indeed lived at the same address on a number of occasions, but she denies that they lived together as husband and wife. It is also worthy of note that they did not necessarily move to the common addresses simultaneously.
3.7 It is clear that whilst Miss X and Mr Y have a history of often living at the same address, there have been substantial periods during that history when they have not done so
3.8  It must be said that Mr Y is not presently Miss X’s brother in law because he and Miss X’s sister JC X were divorced on 6 July 2004 (They married on 25 January 2001)   I have attached a copy of the Divorce Decree and I note the address (p34 of the bundle) 1 Some Place is the address Mr Y gave the Sheriff when the Decree was granted. I also note that Mr Y apparently lived there from 22 July 2002 to 15 January 2003, during which period he was, married to Jane X.  The appellant is recorded (p36 of the bundle) at the address between 3 November 2000 to 5 December 2000.  She did not return to that address until 10 November 2003, at a time when Mr Y was married to Jane X, and was in fact the appellant’s brother in law.
3.9 Living at the same address as someone is not necessarily membership of that person’s household, and it has to be said that the word “household” is not a term of art and is not defined in the legislation.  The question has been addressed in a number of Commissioner’s decisions in the social security context including CIS/ 671/1992, CIS/4935/1997, and CIS/2127/2010.

      3.91  In CIS/671/1992 Mr Commissioner Sanders noted at paragraphs 3-4:

 There is no definition of "household" in the legislation and whether or not persons who live in the same place do so as members of a household or the same household is very much a question of fact: see R(SB) 4/83, Simmons v. Pizzey (1977) 2 All ER 432 and London Borough of Hackney v. Ezedinma (1981) 3 All ER 438. I should say that there are reported and unreported decisions on "household" both in relation to supplementary benefit and income support but while they consider whether persons are in their own or in someone else's household they do not, as it seems to me, throw much or any light on the essential meaning of that term. Simmons v. Pizzey (H.R.) does. That case concerned the Chiswick Women's Aid, a charity which provided a house of temporary refuge for battered women and their children. The occupants of the house lived communally, sleeping in dormitories and contributing to a common fund for food and other outgoings. The question, or at any rate one question, was whether the residents formed a 'single household' within the meaning of section 58(1) of the Housing Act 1969. On that question Lord Hailsham, who gave the fullest speech on the point, said:- 
"Admittedly the expression 'household' is not given a statutory definition in the Housing Acts. The Oxford Dictionary gives: 'The inmates of a house collectively; an organised family, including servants or attendants, dwelling in a house; a domestic establishment.' This gives some colour to the appellant's case. The trouble is that the first part of the definition would cover the inmates of any house and deprive the section of any meaning at all. The Words and Phrases cites the opinions of Branson J and Clausan L J in English v. Western; the Australian Matrimonial Causes Act 1959, and the observations of Rand J in Wawanesa Insurance Co v. Bell and Bell and Calverly v. Gore District Mutual Fire Insurance Co. I do not find any of these references particularly helpful except to make clear to me that I would have supposed in any case that both the expression 'household' and membership of it is a question of fact and degree, there being no certain indicia the presence or absence of any of which is by itself conclusive." 

And he concluded, by reference to three factors in particular, that the residents in the Refuge were not a 'single household'. Those factors were the size of the group, the fact that the group was ever changing as those seeking refuge came and went, and the fact that the home was a temporary place of refuge for what Lord Hailsham described as "fortuitous arrivals". 

4. It seems to me from, the dictionary definition of "household" referred to in the Pizzey case and indeed as a matter of what might be said to be obvious, that something more than mere presence in a place is necessary before those present can be said to constitute a household; there must be, I should have thought, some collectivity, some communality, some organisation. As was said in Santos v Santos (1972) A11ER247 at 255 "household" is "a word which essentially refers to people held together by a particular kind of tie, even if temporarily separated". Furthermore, it appears to be of the essence of "household" that there is something which can be identified as a domestic establishment. In CSB/463/1986 it was said (para 10) "It is a question of fact in each case which turns on the evidence concerning the domestic establishment maintained; the test is sociality not structive". So one might have a domestic establishment in for example a hotel or boarding house - but there must be a domestic establishment

      3.92 Similarly Mr Commissioner Powell held the following at paragraphs 6- 14 of the appendix to CIS/4935/1997:

The law

6. It is common ground that the legislation does not define "household". It is also, I think, common ground that the mere fact that two people share a room does not automatically, and of itself, mean that those persons are a household - even when they are married to each other. Of course, the sharing of a room will normally be a factor which must be taken into consideration and will often be a highly significant one. Further, Mr Scoon, who appeared for the adjudication officer in all five appeals, did not seek to argue that in cases like the present the residential home or nursing home should be regarded as the household of which the relevant married couple are members. Instead, he submitted that what has to be considered is whether the particular married couple and their particular situation within the home amounted to a household. I accepted that submission. The appeals before me involve cases where a home provides rooms and other facilities in return for substantial payments. I am not dealing with the case where someone takes a paying guest into his home or where a group of people set up a "self-help" arrangement. Those are different situations about which I make no comment.

7. Only a small number of decisions were cited to me and of these only three provide real assistance. The first of these is the decision of the House of Lords in SIMMONS -v- PIZZEY [1979] AC 37. That case concerned a refuge for women who had been abused by their partners, and the children of such women, which Mrs Erin Pizzey set up in a house in Chiswick High Road. The local authority gave a direction under section 19(1) of the Housing Act 1961, limiting the number of occupants of the house to 36. However, the refuge declined to turn away women who were in need and this figure was often greatly exceeded. The local authority brought a prosecution under section 19(10) of the Housing Act 1961. The facts are, therefore, far removed from those I am concerned with. However, the direction which had been made depended, by virtue of section 58(1) of the Housing Act 1969, on the house being one which was "occupied by persons who do not form a single household". The defence was that, notwithstanding the large number of persons present in the house, in fact 75 on the relevant date, those persons formed a single household.

8. That argument was rejected by all members of the House of Lords. As with the Social Security Contributions and Benefits Act 1992, the Housing Acts did not contain a definition of "household" and Lord Hailsham of Marylebone, with whom Lords Wilberforce, Fraser and Keith agreed, considered the normal meaning of "household". Since his remarks are in general terms they are both relevant and helpful. However, before quoting them, it is interesting to read what Viscount Dilhorne, the only other member of the House of Lords who gave a speech of any length, said. What he says underpins what Lord Hailsham says and explains the factual background. At page 55, letter F, Viscount Dilhorne said this.

"The only question considered by the justices was whether the occupants of the house on January 14, 1976, were persons who did not form a single household. The case stated does not reveal how many permanent residents there were in the house but that on January 14 there were 75 persons residing there. The justices held that as the occupants made collective decisions in regard to the running of the house, had no '"permanently set room or accommodation and slept wherever there was a place and that the children of a particular family may not sleep together with a parent", the 75 persons formed a single household. I do not think that these findings, considered together or individually, sufficed to warrant the conclusion that the constantly changing residents formed a single household. The Chiswick Women's Aid provided the house really as a hostel for temporary accommodation of ill treated women and their children and it would be inapt to describe the occupants as members of a single as it would be so to describe the occupants of a hostel. In my opinion the only conclusion to which on the evidence before them the magistrates could properly have come to was that the house was occupied by persons who did not form a single household."

9. Lord Hailsham, on page 59 at letter C, dealt with the meaning of "household" as follows.

"... The test of multiple occupation is whether the house was, at the material times, "occupied by persons who do not form a single household" (see Housing Act 1969, section 58 and Schedule 8) and as I interpret BRACEGIRDLE -v- OXLEY the question which must be posed on this point is whether on the facts proved any reasonable bench of magistrates, properly directing themselves, could have come to the conclusion that the prosecution had failed to prove that the actual residents in December 1975 and January 1976 did not form a single household.

Admittedly the expression "household" is not given a statutory definition in the Housing Acts. The Oxford English Dictionary, vol. 5 (1901), p 421, gives: "The inmates of a house collectively; an organised family, including servants or attendants dwelling in a house; a domestic establishment." This gives some colour to the appellant's case. The trouble is that the first part of the definition would cover the inmates of any house and deprive the section of any meaning at all.
   [Lord Hailsham then referred to certain reported decisions of which he said] 

I do not find any of these references particularly helpful except to make clear to me what I would have supposed in any case that both the expression "household" and membership of it is a question of fact and degree, there being no certain indicia the presence or absence of any of which is by itself conclusive.

In this case I am driven by at least three factors to place what happened in 369, Chiswick High Road outside the limits of what can be conceivably called a single household. The first is the mere size. There comes a point at which all differences of degree become differences of kind. Neither 36 nor 75 is a number which in the suburbs of London as they exist at the present time can ordinarily and reasonably be regarded as a single household. The second factor is the fluctuating character of the resident population both as regards the fact of fluctuation and the extent of it. The residents were coming and going in the words of Lord Widgery C.J. "each day or each week". The first of the Canadian cases cited above does attempt a definition which, I think rightly, implies something more durable and more intimate than the fortuitous relationship between the unhappy inmates of number 369 at the material times. The third consideration is the fact that I cannot regard a temporary place of refuge for fortuitous arrivals as ordinarily forming a household at all. ... I do not think that every community consisting of temporary migrants housed under a single roof reasonably organised constitutes or can constitute a single household. I do not think this is necessarily true of a hostel, a monastery, or a school, but certainly not of a temporary haven in a storm."

10. I derive particular assistance from two passages. First, the dictionary definition to which Lord Hailsham referred, especially the references to "an organised family" and to "a domestic establishment". Secondly, his comment that "both the expression "household" and membership of it are questions of fact and degree, there being no certain indicia the presence or absence of which is by itself conclusive".

11. The other decisions which I find helpful are both decisions of Mr Commissioner Sanders. In decision CIS/671/92 (starred as 15/93) the learned Commissioner was faced with a case where a husband and wife, aged 80 and 78, were both suffering from senile dementia. They occupied a double room in a home for the mentally ill but, as the Commissioner put it, "the extent of their senility [was] such that though [they] have a sense of recognition of each other as familiars they do not comprehend that they are husband and wife". Not surprisingly, Mr Commissioner Sanders declined to disturb the tribunal's decision that these two old persons were not members of the same household. In decision CIS/081/93, the husband was in his early 80s and the wife in her late 80s. The husband had had a stroke and required more care than his wife was able to give him. She herself was in poor health and needed looking after. They spent some time together in a residential home but the husband's requirements became too great and he was moved to a nursing home. Some two years later, following a further deterioration in her own health, the wife joined him there. However, they occupied different rooms because the wife's condition required this and because the husband had become demanding and very difficult. They did little together in the home. They sometimes sat together in the sitting room but often without any communication. Sometimes, but not often, they eat together in the dining room. Neither was able to do anything for the other. Occasionally, one would visit the other's room. The facts found paint a sad picture of two old people in an advanced stage of decrepitude. Again, not surprisingly, the Commissioner decided that the husband and wife were not members of the same household.

12. The facts in those two decisions are striking. Mr Turville submits that, for my purposes, what is important is not the two sets of facts with which Mr Commissioner Sanders had to deal but the reasons which led him to decide the appeals in the way in which he did. I agree with Mr Turville. In my judgment, the ratio of decision CIS/671/92 is contained in the first part of paragraph 4 of the decision. In the preceding paragraph, the Commissioner had quoted Lord Hailsham's remarks on the meaning of "household". He then said:

"4. It seems to me from the dictionary definition of "household" referred to in the Pizzey case and indeed as a matter of what might be said to be obvious, that something more than mere presence in a place is necessary before those present can be said to constitute a household; there must be, I should have thought, some collectivity, some communality, some organisation. As was said in Santos v Santos (1972) 2 All ER 247 at 255 "household" is ".... a word which essentially refers to people held together by a particular kind of tie, even if temporarily separated ....". Furthermore, it appears to be of the essence of "household" that there is something which can be identified as a domestic establishment. In CSB/463/1986 it was said (para 10) "It is a question of fact in each case which turns on the evidence concerning the domestic establishment maintained; the test is sociality not structive". So one might have a domestic establishment in for example a hotel or boarding house - but there must be a domestic establishment."

13. I read the Commissioner as saying there that there cannot be a household unless there is a domestic establishment. I do so for two reasons. First, because the passage refers back to the dictionary definition quoted by Lord Hailsham which included the words "a domestic establishment". Secondly, because of what the Commissioner said in the later decision CIS/081/93. In that decision, after recounting the facts, the Commissioner, in paragraph 5, quoted at length from his earlier decision. Then, at the end of paragraph 5, he said:

"I take the view, applying what was said in that case, that on the facts as I have found them, [the husband and wife in decision CIS/081/93] do not have a domestic establishment in the nursing home: there is nothing that can be identified as a "household" in the sense to which I have referred. ..."

I respectfully agree with the learned Commissioner's view that an essential attribute of a "household" is a domestic establishment.

14. How then does one determine whether a domestic establishment, and thus a household, exist? Given that what one is looking at is the situation of the husband and wife within the retirement or nursing home rather than the home itself which, as Mr Turville pointed out, will usually be run on commercial lines? In my judgment, what is meant is a group of two or more persons living together as a unit where that group enjoys a reasonable level of independence and self-sufficiency. For example, subject to the pressures of work, schooling and other commitments, it will be for the group to decide how the day, and perhaps more obviously, the weekends are to be structured. They will decide, possibly by default, at what time the different members of the group get up, go to bed, have their meals or engage in other activities. Such decisions will often be taken by particular members of the group but they will be taken within the group rather than imposed from outside. The group will be able to decide how the accommodation in which they live is to be arranged. For example, which rooms will be used for different purposes They will be able to decide who comes to stay with them and for how long. As a general rule, they will have exclusive occupation of their accommodation or, at least, they will be able to insist that other people do not enter that accommodation without permission. They will usually be able to decide on matters of decoration and furnishing. They will almost always have at least some facilities for preparing food and making tea coffee and other hot drinks. I emphasise that these are only examples.

3.93 Judge Lane considered the issues more recently in CIS/2127/2010 at paragraphs 8-10.  The  judge held:  

8 ‘Household’ is an ordinary word for there is no legislative definition, but case law has endowed it with certain characteristics to distinguish it from a situation where parties merely occupy the same house.  Whether a household exists is ‘is a question of fact and degree, there being no certain indicia the presence or absence of which is by itself conclusive’:  Simmons v Pizzey [1979] AC 37, House of Lords, per Lord Hailsham [59].  At the end of the day, the question of whether people are part of the same household must be decided as a matter of common sense and common experience:  R(SB)4/83 [19].  

9 The basic characteristics of a household are identified in authoritative case law:  A household as a unit bound together by a ‘particular tie’ that the mere physical separation of the parties does not necessarily negate:  Santos v Santos [1972] 2 All ER 246 [255].  There must be something which amounts to a domestic establishment, which involves a group of two or more persons living as a unit where that group enjoys a reasonable level of independence and self-sufficiency: (R(IS)1/99 (file no. CIS/4935/1997 [21]); CIS/671/1992 [4].  

10 These propositions do not take things much further and have therefore been supplemented by guidance on factors which may be relevant in determining whether a married couple are members of a household.  In CJSA/1321/07 [24] Deputy Commissioner White (as he then was) emphasised that, while all of circumstances of a case had to be considered in deciding whether a household existed, seven matters were commonly associated with a household and should therefore be explored by tribunals in coming to a common sense and realistic conclusion.  With some minor rewording, they are: 

(i) the circumstances in which the appellant and spouse came to be living in the same house; 

(ii) payment for the accommodation made by the appellant/spouse; 

arrangements for the storage and cooking of food; 

(iii) separate eating arrangements; 

(iv) domestic arrangements such as cooking, cleaning, gardening and bits of household maintenance; 

(v) financial arrangements and evidence of family life. 

3.94 HMRC’s evidence in the present case consists in the main of entries on data bases that may not even be accurate. HMRC have no evidence as to Miss X’s day to day living arrangements which supports its conclusion that Miss X is living as husband and wife in the same household with Mr Y
4 HMRC cite R (SB)17/81 as listing the “criteria be applied when two people are LTAHW “ 
(paragraph 31-page G of response), but R(SB)17/81 is not authority for a simple tick box approach, and the use of the word criteria in this respect has been much criticised. For example, in. CIS/87/1993    Mr Commissioner (now Judge) Rowland made the following comments at paragraph 10

5 “10. However, upon further reflection, I have come to the conclusion that Mr Connolly's broader submission is right. The tribunal have not considered all the relevant issues because the points to which they were referred are inadequate. Indeed Woolf J, having been referred in Crake -v- Supplementary Benefits Commission [1982] 1 All E.R. 498 to an earlier version of those points clearly considered that it was wrong to describe them as "criteria"; he preferred to refer to them as "admirable signposts". I shall refer to them as such in the remainder of this decision
5 There can be no doubt that HMRC has adopted a checklist approach to the question as to whether or not Miss X and Mr Y were partners.  An over reliance on this approach has been cricticised on a number of occasions by the former Commissioners and the Upper Tribunal. For example, in CIS/4156/2006 Mr Commissioner (now Judge) Wikeley held at paragraphs 34-38:

“The importance of intention in why the parties are living together

34.
Indeed, the tribunal’s over-reliance on the checklist approach meant it failed adequately to address the more fundamental question identified by Mr Commissioner Howell QC in CP 8001 1995.  That question is this – why were the two parties living together?  This must be answered in relation to the relevant period from 1997, although obviously in the light of the fact that there had been a previous cohabiting relationship between 1975 and 1983.    In Robson v Secretary of State for Social Services [1982] 3 F.L.R. 232 Webster J observed that:

“usually the intention of the parties is either unascertainable, or, if ascertainable, is not to be regarded as reliable.  But if it is established to the satisfaction of the tribunal that the two persons concerned did not intend to live together as husband and wife and still do not intend to do so, in my judgment it would be a very strong case indeed sufficient to justify a decision that they are, or ought to be treated as if they are, husband and wife” (at p.236).

35.
In my judgment the tribunal in this case failed to deal with the question of the parties’ intentions.  This was because the appellant’s evidence as to the circumstances in which she and Mr W came to share the same house again was not adequately dealt with by the tribunal.  The tribunal should have examined those circumstances more closely, and indeed whether matters had changed at all during the period since 1997.

36.
As Mr Commissioner Howell QC noted in CP/8001/1995 “investigating and analysing the nature of a human relationship between two people … is inevitably a complex and sensitive thing.”  There is some helpful guidance in the commentary in Social Security Legislation 2006, vol I: Non means tested benefits at p.80 where a number of particularly problematic types of possible living together cases are discussed.  One of these is identified in the following terms:

“The ex-husband and wife who move back together …. A couple may divorce and then after some time agree to share the former matrimonial home, or some other home, again.  This may be on the basis of a landlady-lodger arrangement, or simply as house-sharers.  Most of the criteria will be satisfied.  It is suggested that in such a case it may be proper to test the re-created relationship as if they had not formerly been married (e.g in relation to the sexual relationship).  This may depend on the length of time that they have lived apart, and their age, especially if they are both caring for a child of the family in the home.”

37.
This scenario is very like the one in the instant case, with the main exception being that the appellant and Mr W were former cohabitants rather than former spouses.  They also co-resided in a property other than the former quasi-matrimonial home and there were no children involved.  But I return to the point that the parties’ intentions are important in understanding whether they constituted two persons “living together as husband and wife” or “two persons living together not as husband and wife”.  The tribunal with the task of hearing the fresh appeal will have to decide whether the appellant and Mr W were, in the period from 1997, living together (1) as husband and wife; (2) as landlady and lodger or (3), insofar as it may be different from (2), as house sharers.

The Commissioner’s decision recapped

38.
In summary, I allow this appeal.  The decision of the Derby appeal tribunal sitting on 23 August 2006 is erroneous in point of law.  I must therefore set it aside under section 14(8) of the Social Security Act 1998.  I am not in a position to decide the merits or otherwise of the claimant’s appeal from the original decision of the Secretary of State.  It follows that I have no option but to send this appeal back for rehearing by a fresh tribunal in Derby (section 14(8)(b) of the 1998 Act).”

Judge Wikeley directed that the new Tribunal should be provided with “a complete set of the present appeal bundle”, which should therefore include copies of Commissioners’ decisions R(SB) 35/85, CP /8001/ 1995 and CIS/ 087/ 1993. 
5.1 Whilst there is little evidence in the present case that the scenario goes as far as it did in the case before Judge Wikeley in CIS/4156/2006 it is useful here to note what the Commissioner held at paragraphs 15-18 of CP/8001/1995 (an authority that Judge Wikeley considered with approval in CIS/4156/2006)
“15. Doing the best I can to interpret the evidence of events going back now over 16 years ago, I find myself unable to be satisfied on the balance of probabilities that there was any period from the start of 1978 down to March 1990 when it could be said that the claimant and a man to whom she was not married were living together as husband and wife, so as to disqualify her for the widow’s pension under s. 38(3)(c) Social Security Contributions and Benefits Act 1992. There is no suggestion that anything of the kind took place before October 1980; and there is no suggestion on the undisputed evidence that she at any time had a sexual or other relationship with a man of the kind which would lead them in normal parlance to be referred to as a common-law husband and wife. The case for saying that she and her lodger became “living together as husband and wife”, from the time she first let her spare bedroom to him at the end of September 1980 and throughout the period until March 1990, really rests on the mechanical application of a checklist approach to a number of indicators that have been identified in past cases as relevant in considering whether the totality of a relationship adds up to one of living together as husband and wife. Granted that the word “as” in this phrase must mean living together in the manner of a husband and wife and not just living together while pretending to be husband and wife, it is still important to remember that the words “as husband and wife” are imposed as an additional condition on top of the words “living together” and that it is therefore necessarily contemplated by the legislation that they cannot mean the same thing. Thus merely to live together in the same household, taking meals together and sharing household expenses, does not prove that the people doing it are doing so as husband and wife even though these are factors that are normally present in a normal marriage relationship. 

16. In expressing the test as it does the legislation presents adjudication officers and tribunals with one of the most difficult problems of definition there could be, since it involves investigating and analysing the nature of a human relationship between two people and this is inevitably a complex and sensitive thing. An adjudication officer or tribunal faced with such a problem is unlikely to achieve a satisfactory result by simply regarding the task as ticking off items on a checklist, without also standing back and asking itself whether having looked at all the detailed evidence about individual aspects of the claimant’s living arrangements in the case before them, the relationship between her and the man she is alleged to be living with can fairly and justly be described in normal parlance as that of two people living together in the manner of husband and wife. 

17. This necessarily involves taking into account that there may be a number of perfectly viable alternative ways in which people live together in the same household but without doing so as husband and wife; for example grown-up students nowadays frequently will share a household and living expenses, but the arrangement does not become one of “living together as husband and wife” if the house happens to contain occupants of both sexes. And there must be many households where adult brothers and sisters live together, or retired people live together as friends, whose occupants would be rightly horrified if someone were to describe their relationship as cohabitation. It all depends on the facts of the individual case, and a true relationship of cohabitation is probably easier to recognise when one comes across it than to define exhaustively in the abstract. 

18. In the present case, although there was evidence that the claimant and her lodger engaged in social activities together, and once or twice went halves on a twin bedded room when staying at a hotel in a group of friends, these factors together with the other aspects of the living arrangements and their friendship as it developed over the years fall short of showing with sufficient clarity that there was a point that could be identified before 26 March 1990 when their relationship had deepened into that of a cohabiting couple. My conclusion therefore is that it has not been established that the totality of the evidence of what occurred before that date adds up to such a material change of the claimant’s circumstances as would justify the withdrawal of her widow’s pension for any of the relevant period. It follows that I must hold the purported review of her entitlement carried out by the adjudication officer and recorded in the decision of 1 April 1993 on page T82 (but apparently not notified to the claimant until the decision was formally issued on 6 January 1995) was incorrect. I therefore set it aside and confirm that the claimant remained entitled to the normal widow’s pension throughout the period from 10 January 1978 to 26 March 1990. There has therefore been no overpayment of benefit to her and nothing is recoverable from her.! 

5.2 It is now necessary for the Tribunal to interpret the evidence of events going back a number of years, as was the case in that before the then Commissioner in CP/8001/1995
5.3 It is arguable that in the present case HMRC have taken those events out of context and selected evidence to justify prejudiced determinations, rather than properly evaluate the evidence available before considering whether a S16 decision to end Miss X’s award was really appropriate.
6 It is clear from the statutory definitions and from the authorities I have cited that a couple (in the loose sense of the word) must at least be living in the same household before they could be determined to be a couple in the technical sense.  It is only then that other aspects of their relationship need to be considered.  The checklist of “admirable signposts” can be a useful tool but it has its limitations and even if all the “boxes are ticked”, it cannot be conclusive in every case. 
6.1 It remains arguable that even if it could be shown that Miss X and Mr Y were living in the same household, not all the boxes are ticked in the present case.  

7  I recall that an early (1972) edition of the Supplementary Benefits Handbook suggested that it was necessary to show that  the relationship was akin to a marriage in the full sense of the word before it could be determined that a couple were living together as husband and wife.  Later editions amended this to “the usual sense of the word.”   The Handbook of course never had the force of law, but it is now worth noting that Judge Jacobs more recently concluded at paragraph 32 of PP v Basildon District Council (HB)[ 2013] UKUT 0505 (AAC) CH/4086/2012

“32.
Ultimately, every ‘living together’ case depends upon an analysis of the evidence in the particular case. It is time that that analysis recognised the importance of the emotional aspect of a marriage. This does not replace the other aspects of marriage; rather, it adds a perspective and depth to the analysis. Doing so, does not resolve all of the problems that I have identified with the guidelines and their application. No doubt, the evidence on the parties attachment can be as equivocal as, and probably more difficult to obtain than, the evidence that is generally available. But the law requires a comparison with the standard of a married couple and that standard can only be properly applied if all aspects of marriage are taken into account, so far as the evidence allows”.

7.1 In JP v Secretary of State for Work and Pensions (IS) [2014] UKUT 0017 (AAC) CIS/1638/2012 (a case concerned with the matter of living together as civil partners) Judge Levenson approved Judge Jacobs’s analysis.  The Judge also reviewed the earlier authorities, (including CP/8001/1995 cited at paragraphs 3.5 and 7.1 above) which warned against the checklist approach. The Judge (at paragraph 24) criticised the “signpost” of financial support 

24 Personally, I have never been convinced that the “signpost” of financial support is very helpful. If people live in the same household, or just in the same home, there is almost bound to be a degree of financial interdependence. If there have been problems in claiming or obtaining a means tested benefit there is almost bound to be a degree of financial support
 and also said the following (in the context of heterosexual relationships) at paragraph 25
“25. If the people involved deny that there is (or ever has been) a sexual relationship (or that there has ever been a regular or sustained sexual relationship) then (in the absence of evidence to the contrary) it might not be possible to say that they are living together as husband and wife, given the importance of the issue to the concept of (heterosexual) marriage and in matrimonial law…”

8  .  The authorities I have cited underline the notion that the relationship between the parties must be compared with what is generally expected of a marriage.  The relationship between Mr Y and Miss X falls short of that expectation, so on that footing there is no basis for HMRC’s decision.

9 I therefore ask the Tribunal to allow the appeal for the reasons outlined above.
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