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Decision of the Upper Tribunal
(Administrative Appeals Chamber)

As the decision of the appeal tribunal (made on 15 June 2007 at Fox Court under reference 242/07/04083) involved the making of an error in point of law, it is SET ASIDE under section 12(2)(a) and (b)(ii) of the Tribunals, Courts and Enforcement Act 2007 and the decision is RE-MADE.

The decision is: on her claim for income support (made on 29 December 2006 and refused on 20 February 2007) the claimant was not a person from abroad and not precluded from entitlement on that basis. The Secretary of State will now investigate and decide the claimant’s entitlement. 
I SHORTEN the period within which the Secretary of State may apply for permission to appeal to the Court of Appeal to one month from the date when this decision is issued to the parties.

Reasons for Decision

A. the issue
1. This case concerns the interpretation and application of the decision of the Grand Chamber of the European Court of Justice in Ruiz Zambrano v Office national de l’emploi (ONEm) Case C-34/09. I have chosen this case to deal with this issue in view of the detailed and specialist submission by Julia Smyth of the Department for Work and Pensions Legal Services.
B. History and background

2. The claimant is German. She came to the United Kingdom in 1985. She gave birth to a daughter on 1 June 2000, but returned with her to Germany in April 2002 following the breakdown of her relationship with her child’s father. They returned on 8 July 2006 and her daughter entered school on 31 October 2006. She had an offer of a job, but could not take this up until she was able to obtain her own accommodation – the post involved working from home with IT access. She was then diagnosed with breast cancer, which required treatment and further delayed her taking up her post. She claimed income support on 29 December 2006, but the Secretary of State refused the claim on 20 February 2007 on the ground that, as a person from abroad with an applicable amount of nil, she had no entitlement to benefit. She exercise her right of appeal to the appeal tribunal, which decided that she had a right to reside and was not a person from abroad. The tribunal’s reasoning is 5 of its decision notice:
It was submitted on her behalf that she was a worker on entry within Article 39 of the EU treaty, and as the job offer remained open she retained that status through her vicissitudes, including being temporarily incapable of work due to illness. She was thus not a person from abroad. [The presenting officer] agreed with that submission and I accepted it. 
The tribunal refused permission to appeal, but this was given by Mr Commissioner Howell. Since then the social security jurisdiction of the appeal tribunal and the Commissioner have been transferred to the First-tier Tribunal and Upper Tribunal respectively. This has not affected the outcome of this appeal. The case has been stayed to await developments in the law on right to reside, but it is now (at last) ready for decision.
C. how the tribunal went wrong in law

3. The tribunal’s reasoning discloses an error of law. Worker status has to be established in each member State. See Raulin v Minister van Onderwijs en Wetenschappen [1992] ECR I-1027, paragraph 17. Assuming that the claimant was a worker before she left in 2002, her relationship with the job market of the United Kingdom was severed by the circumstances and duration of her absence from 2002 to 2006. She could not, as the tribunal decided, enter the United Kingdom as a worker. I accept that mere absence from a member Status will not necessarily result in a worker losing that status. I also accept that the claimant retained links with the United Kingdom. However, that is not the same as retaining a link with the job market. The evidence did not show any signs of connection with the job market here until the fortuitous event of a small inheritance that seems to have triggered the decision to return. Nor does her period of self-sufficiency when she returned help to establish a link with the job market. Quite the reverse; it underlines that she was not in the job market. 

4. In those circumstances, the claimant had to establish that status here, which she did not do. The evidence showed that she had a job offer, but she was not able to take it up and commence work. She was, at first, prevented by not having her own accommodation from which she could work and, later, by her health. The only conclusion that a tribunal could properly reach on the evidence was that she had never re-established herself as a worker by the time of her claim for income support. 
D. the presenting officer’s concession

5. The claimant’s representative has argued that the Secretary of State is not entitled to resile from the concession made by the presenting officer before the appeal tribunal. That issue does not arise, because the tribunal was not entitled to accept the concession in the first place. The tribunal had a statutory jurisdiction and has no power to give a decision that is, on its face, contrary to the law it has to apply. See the decision of Upper Tribunal Judge Gamble in LC v Secretary of State for Work and Pensions [2009] UKUT 153 (AAC).
E. the primary carer issue

6. This also disposes, on the present state of the authorities, of the argument that the claimant has a right to reside as the parent and primary carer of a child in education. The caselaw of the European Court of Justice has so far established that a primary carer has a right to reside if the carer has been a worker at any time when the child is in education: London Borough of Harrow v Ibrahim and Secretary of State for the Home Department Case (C-310/08) and Teixeira v London Borough of Lambeth and the Secretary of State for the Home Department (Case C-480/08). In this case, the claimant’s daughter has only been in education in this country since October 2006 and the claimant did not attain worker status between then and the refusal of her claim for income support. 

7. There is an argument that there need be no common period during which the child was in education and the parent was a worker. That is one of the issues that I have referred to the European Court of Justice: Secretary of State for Work and Pensions v Czop (Case C-147/11). Even if the Court does decide that there is no need for a common period, there is still the issue whether a carer can rely on her time as a worker since when her connection with this country and its job market has been severed, as it has in this case. 
F. the European Court of Justice caselaw
8. There are two relevant authorities: Ruiz Zambrano v Office national de l’emploi (ONEm) Case C-34/09 and McCarthy v Secretary of State for the Home Department Case C-434/09.
Ruiz Zambrano
9. Mr Ruiz Zambrano was Columbian, as was his wife. They went to Belgium with their son as asylum seekers in 2000. Their claim was refused, but the order made did not allow them to be returned to Columbia. They remained in Belgium, where they had further children in 2003 and 2005. Those children acquired Belgian nationality. In 2006, Mr Ruiz Zambrano applied for full-time unemployment benefits, but the claim was refused on the ground that, having worked without a work permit, he had not earned the contributions necessary to qualify for benefit. 

10. The European Court of Justice summarised the questions referred to it by the Belgian court in these terms:

whether the provisions of the TFEU on European Union citizenship are to be interpreted as meaning that they confer on a relative in the ascending line who is a third country national, upon whom his minor children, who are European Union citizens, are dependent, a right of residence in the Member State of which they are nationals and in which they reside, and also exempt him from having to obtain a work permit in that Member State.
11. The Court referred to Article 3 of Protocol 4 to the European Convention on Human Rights provides:

Article 3 – Prohibition of expulsion of nationals

1
No one shall be expelled, by means either of an individual or of a collective measure, from the territory of the State of which he is a national. 

2
No one shall be deprived of the right to enter the territory of the state of which he is a national. 
This protocol has not been signed or ratified by the United Kingdom, but it was cited by the European Court of Justice and is relevant to the interpretation of the Court’s reasoning. 

12. The Court’s reasoning is contained in these paragraphs:

39
It should be observed at the outset that, under Article 3(1) of Directive 2004/38, entitled ‘[b]eneficiaries’, that directive applies to ‘all Union citizens who move to or reside in a Member State other than that of which they are a national, and to their family members …’. Therefore, that directive does not apply to a situation such as that at issue in the main proceedings.

40
Article 20 TFEU confers the status of citizen of the Union on every person holding the nationality of a Member State (see, inter alia, Case C-224/98 D’Hoop [2002] ECR I-6191, paragraph 27, and Case C-148/02 Garcia Avello [2003] ECR I-11613, paragraph 21). Since Mr Ruiz Zambrano’s second and third children possess Belgian nationality, the conditions for the acquisition of which it is for the Member State in question to lay down (see, to that effect, inter alia, Case C-135/08 Rottmann [2010] ECR I-0000, paragraph 39), they undeniably enjoy that status (see, to that effect, Garcia Avello, paragraph 21, and Zhu and Chen, paragraph 20).

41
As the Court has stated several times, citizenship of the Union is intended to be the fundamental status of nationals of the Member States (see, inter alia, Case C-184/99 Grzelczyk [2001] ECR I-6193, paragraph 31; Case C-413/99 Baumbast and R [2002] ECR I-7091, paragraph 82; Garcia Avello, paragraph 22; Zhu and Chen, paragraph 25; and Rottmann, paragraph 43).

42
In those circumstances, Article 20 TFEU precludes national measures which have the effect of depriving citizens of the Union of the genuine enjoyment of the substance of the rights conferred by virtue of their status as citizens of the Union (see, to that effect, Rottmann, paragraph 42).

43
A refusal to grant a right of residence to a third country national with dependent minor children in the Member State where those children are nationals and reside, and also a refusal to grant such a person a work permit, has such an effect.

44
It must be assumed that such a refusal would lead to a situation where those children, citizens of the Union, would have to leave the territory of the Union in order to accompany their parents. Similarly, if a work permit were not granted to such a person, he would risk not having sufficient resources to provide for himself and his family, which would also result in the children, citizens of the Union, having to leave the territory of the Union. In those circumstances, those citizens of the Union would, as a result, be unable to exercise the substance of the rights conferred on them by virtue of their status as citizens of the Union.

45
Accordingly, the answer to the questions referred is that Article 20 TFEU is to be interpreted as meaning that it precludes a Member State from refusing a third country national upon whom his minor children, who are European Union citizens, are dependent, a right of residence in the Member State of residence and nationality of those children, and from refusing to grant a work permit to that third country national, in so far as such decisions deprive those children of the genuine enjoyment of the substance of the rights attaching to the status of European Union citizen. 
McCarthy

13. Mrs McCarthy was British. As far as the Court knew, she had never worked (either as an employee or on a self-employed basis) and had not been self-sufficient. She received social security benefits. In 2002, she married a Jamaican man. She then applied for Irish citizenship in addition to her British nationality. Having acquired Irish citizenship, she applied for a residence permit and document for her husband as the spouse of a Union citizen. This was denied. On questions being referred by the Supreme Court, the Court decided that neither Directive 2004/38/EC nor Article 21 TFEU applied. 

14. The Directive did not apply, because: (i) it only applied to citizens who moved to and resided in a State other than that of their nationality; (ii) the Directive was concerned with conditions imposed on the right to reside, but Mrs McCarthy had an unconditional right to reside in her home State; (iii) she had never exercised her right of free movement and had always resided in her home State. She was not, therefore, a beneficiary to whom the Directive applied.

15. As to Article 21, the Court set out three established principles: (i) there had to be a factor linking the claimant’s situation to EU law; (ii) the fact that a citizen has not exercised the right of freedom movement does not make the situation a purely internal  one; (iii) the Article precludes national measures that deprive a citizen of the genuine enjoyment of the substance of the rights conferred by Union citizenship. The Court then applied these principles to Mrs McCarthy:

49.
However, no element of the situation of Mrs McCarthy, as described by the national court, indicates that the national measure at issue in the main proceedings has the effect of depriving her of the genuine enjoyment of the substance of the rights associated with her status as a Union citizen, or of impeding the exercise of her right to move and reside freely within the territory of the Member States, in accordance with Article 21 TFEU. Indeed, the failure by the authorities of the United Kingdom to take into account the Irish nationality of Mrs McCarthy for the purposes of granting her a right of residence in the United Kingdom in no way affects her in her right to move and reside freely within the territory of the Member States, or any other right conferred on her by virtue of her status as a Union citizen.

The Court went on to distinguish Zambrano:

50.
In that regard, by contrast with the case of Ruiz Zambrano, the national measure at issue in the main proceedings in the present case does not have the effect of obliging Mrs McCarthy to leave the territory of the European Union. Indeed, as is clear from paragraph 29 of the present judgment, Mrs McCarthy enjoys, under a principle of international law, an unconditional right of residence in the United Kingdom since she is a national of the United Kingdom.

Analysis 

16. I will not attempt to summarise Ms Smyth’s carefully argued submission at pages 148 to 155. I will limit myself to saying how I disagree and why. 

17. The claimant in this case is not a third country national, but that factor does not figure as significant in the Court’s reasoning and has not been taken by the Secretary of State. 
18. The key person in this case is the claimant’s child. The claimant will only have a right to reside derivative from her child and necessary to render her child’s rights effective. The question arises: what is the right of the claimant’s daughter that must be effective? Her child is a British citizen and an EU citizen. In the former capacity, she has an unconditional right in international law to reside here. In Zambrano, the Court protected that right by conferring a right to reside on the child’s parents. That is clear from the express wording of paragraph 45 of the Court’s judgment. And in McCarthy, the Court included in her EU rights the right to enforce freedom of movement and residence against the member State of origin. That is clear from the express wording of paragraph 48 of the Court’s judgment. The answer to my question, therefore, is that the right that must be effective is the child’s right to reside in her home State.
19. This case differs from Zambrano in that the claimant herself is free to work if she can find employment. She does not require a work permit. However, the significance of the work permit in Zambrano was not that it prevented him from working, but that it deprived him of social security benefits when he lost his employment. The fact that the claimant is free to work is not enough to distinguish this case from Zambrano. 
20. This case differs from McCarthy in that Mrs McCarthy had access to social security benefits to assist her to remain in the home State. That is not an option in this case, as the claimant’s child is too young to qualify for any benefits other than disability living allowance and that only if she is disabled. 

21. As I see it, the issue that I have to decide is this. Is the mere fact that a person has a child who is a British citizen sufficient to confer on that person a right to reside? Or is it additionally necessary to show that the child will be deprived of the genuine enjoyment of that citizenship if the parent is not given that right?

22. The Court’s reasons in Zambrano are not entirely clear on this issue. Paragraph 42, by referring to the genuine enjoyment of the substance of the rights, suggests that some interference has to be shown. But paragraph 43 states, in apparently absolute terms, that depriving a parent of the right to reside has that effect. And paragraph 44 then states, again as a generally applicable proposition, that requiring the parent to leave must be assumed to result in the child leaving. However, the Court’s formulation of the answer to the questions referred suggests, by using the expression ‘in so far as’ in the final clause, that this is something requiring proof. If it were not for those four words, I would have no doubt that parents of children who are British have a right to reside in order to render the child’s right to reside effective. 
23. Do those words (i) limit the circumstances in which that right arises or (ii) do they merely describe the reason why it arises? I have considered both the English version and some of the continental language versions. The English language version has perhaps a degree of ambiguity with a definite flavour of meaning (i). So do the French and Spanish versions. The German version, however, clearly conveys meaning (ii). I have decided that meaning (ii) is to be preferred for three reasons. First, it is consistent with the tenor and content of the Court’s reasoning. Second, that is the clear meaning of the German version, which on my reading is free of ambiguity. Third, it is at least consistent with the other versions I have considered. 

G. The effect of my analysis
24. The effect of my analysis is that the claimant had a right to reside in the United Kingdom in order to render effective her daughter’s right. She was not, therefore, a person from abroad when she claimed income support and her entitlement must be decided on that basis. 
H. permission to appeal

25. I anticipate that the Secretary of State may wish to apply for permission to appeal against my decision. As there are other cases depending on the outcome of this case, I have reduced the time for applying for permission to one month. I will, of course, make allowance for the Christmas and New Year breaks.
	Signed on original
on 21 November 2011
	Edward Jacobs
Upper Tribunal Judge
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