	In the First tier Tribunal (Social Entitlement Chamber)
	Case No: 

	BETWEEN:

	
	MR X
	Appellant

	
	
	

	- and -



	
	SECRETARY OF STATE FOR WORK AND PENSIONS
	Respondent

	
	
	

	

	
	APPELLANT’S INTERLOCUTORY SUBMISSIONS FOLOWING DIRECTIONS 

	


1. The Respondent by notice dated 22 December 2020 (copy attached) purports to have withdrawn Mr X’s claim for Pension Credit.
2. The notice states that the Respondent has “insufficient evidence to make a decision” yet at the same time she states that Mr X’s claim is “withdrawn”.  
2.1 I submit that the latter statement can not mean anything other than that the Respondent has refused Mr X’s claim for Pension Credit and that this amounts to a decision under Section 8 of the Social Security Act 1998 for reasons that I outline below. 

3. It was put beyond doubt by the former Commissioners in R(IS)6/04 and R(H)3/05 that adjudicating authorities must decide every claim on the evidence that is available and there is no legal power to treat supposedly defective claims as “withdrawn”.

3.1 Adjudicating authorities are of course not precluded from determining that a claimant has not provided sufficient evidence or information to prove entitlement to the benefit claimed, but any decision that embodies such a determination will be appealable.
4. The Respondent in the present case must therefore by her notice dated 22 December 2020 have decided that Mr X is not entitled to Pension Credit. That decision is appealable following R(IS)6/04 and R(H)3/05.
The Requirement for Consideration of revision before appeal

5.  Regulation 3ZA(1) of the Social Security and Child Support (Decisions and Appeals) Regulations 1999 SI1999/991 as amended provides (the emphasis is mine)
Consideration of revision before appeal
3ZA.—(1) This regulation applies in a case where—
(a) the Secretary of State gives a person written notice of a decision under section 8 or 10 of the Act (whether as originally made or as revised under section 9 of that Act); and
(b) that notice includes a statement to the effect that there is a right of appeal in relation to the decision only if the Secretary of State has considered an application for a revision of the decision.
6. It follows that Regulation 3ZA will not apply if the notice given by the Secretary of State does not include “a statement to the effect that there is a right of appeal in relation to the decision only if the Secretary of State has considered an application for a revision of the decision.”

7. The Respondent may well consider that the notice she issued to Mr X on 22 December 2020 was not a notice under Section 8 of the Act (a notice of a Decision), but I submit that following R(IS)6/04 and R(H)3/05 that notice cannot be anything other than a notice under Section 8.

8. Regulation 3ZA cannot apply to that notice because it does not include the statement specified in Regulation 3ZA (1)(b), but the notified decision is nonetheless appealable. 
9. There is thus no requirement for consideration of revision before appeal (so called Mandatory Reconsideration) in the circumstances.

10. The Tribunal therefore has jurisdiction to hear the appeal and I ask the Tribunal to admit it.

11. I will then make further submissions on the merits of the substantive appeal

[image: image1.png]?S&Wéy




Derek Stainsby

Welfare Rights Adviser

Plumstead Community Law Centre



For the Appellant  
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