Case No:CSE/151/2012

THE UPPER TRIBUNAL

ADMINISTRATIVE APPEALS CHAMBER

DECISION OF THE UPPER TRIBUNAL JUDGE

The claimant’s appeal is allowed.  

The decision of the Glasgow First-tier Tribunal of 10 October 2011 is set aside.

The case is remitted to the First-tier Tribunal (Social Entitlement Chamber) for redetermination by a freshly constituted tribunal in accordance with the directions in paragraph 11 of the Reasons.

REASONS FOR DECISION

1.
The claimant is a thirty eight year old woman with a left foot and ankle problem following on an injury which she sustained when she fell approximately fifteen feet from a pier.  She also has anxiety/depression.  She was awarded employment and support allowance.  On 7 April 2011 she returned a completed ESA50 Form to the Department.  Then on 26 April 2011 she was examined for the purpose of the limited capability for work assessment by a Health Care Professional, a registered nurse.

2.
On 4 May 2011, a decision maker, on receipt of the report of that examination, awarded the claimant zero points under that assessment and accordingly superseded her entitlement to employment and support allowance from that date.

3.
The claimant requested a reconsideration of the decision maker’s decision.  On 25 May 2011 it was reconsidered but not revised.  The claimant then appealed.  The decision maker’s decision of 4 May 2011 was again reconsidered on 14 July 2011 but once again it was left unaltered. 

4.
The claimant’s appeal proceeded to a hearing on 10 October 2011.  On that occasion the tribunal confirmed the decision maker’s decision of 4 May 2011 in its entirety.

5.
The claimant now appeals with the permission of the Regional Tribunal Judge.  Her appeal is supported by the Secretary of State.

6.
The issue in these proceedings is whether the tribunal erred in law in their approach to the application of the text of activity 1 of the limited capability for work assessment enacted in schedule 2 to the Employment and Support Allowance Regulations 2008, as that text stood from and including 28 March 2011.  The statutory text in question reads as follows:


“Mobilising unaided by another person with or without a walking stick, manual wheelchair or other aid if such aid can reasonably be used.”

7.
The tribunal deal with this matter in paragraph 4 of their statement of reasons on document 78.  That paragraph reads as follows:


“4.
In relation to the physical health descriptors, the tribunal were asked to consider descriptor 1, which is mobilising and descriptor 2, which is standing and sitting.  In relation to mobilising, the test is whether the appellant could mobilise unaided by another person with or without a walking stick, manual wheelchair or other aid if such aid can reasonably be used.  The medical examination shows no problems with the appellant’s upper body and limbs.  The letter from NHS Greater Glasgow and Clyde did not suggest any problem with the appellant’s upper body and limbs.  The tribunal found that in the event that the appellant could not walk that she would be able to mobilise using a wheelchair and that the use of such a wheelchair would be reasonable.  The appellant stated that she did not have the upper body strength to propel a manual wheelchair but the tribunal did not accept her evidence regarding this.  There is no evidence to support this claim that she has any problems with her upper body.  The appellant therefore would be able to mobilise.  The appellant does have an impairment in the left ankle, this is confirmed on the medical examination and also in the letter from the NHS.  She was able to walk 20 metres using 2 crutches, this was normally to the examination room, it may well be that the appellant could not using crutches, walk the distances contained within the descriptor but the test is not whether she can walk that distance but whether she can mobilise and she could do so reasonably using a wheelchair.  She is therefore not entitled to any points under descriptor 1.”

8.
The claimant’s grounds of appeal stated on document 81 are to the effect that the tribunal erred in law “by making insufficient findings of fact” in relation to the application of activity 1.  Her representative elaborates that general submission in considerable detail on document 82 as follows:


“We consider the tribunal have erred in law by not finding facts in relation to the following pertinent questions –


1.
Whether it has been suggested to the appellant by medical personnel that it would have been suitable/reasonable for her to use a wheelchair given her condition/rehabilitation needs at that point in time (i.e. whether it was medically suitable for her to use a wheelchair with respect to her ongoing recovery).  The use of crutches may have been a necessary part of the appellant’s rehabilitation programme and undermined by wheelchair use.  No questions appear to have been asked of the appellant about whether it had been suggested she could use a wheelchair instead of crutches by medical personnel and whether this was medically suitable.


2.
Whether the appellant would, in reality, have access to a wheelchair given the nature of her condition and availability of wheelchairs by local providers.  That is, would a wheelchair, in reality, be available to her?


3.
The appellant lives in an upstairs tenement flat.  No questions were asked as to whether a wheelchair would be practical/suitable for her from the point of view of her living arrangements.”

The Secretary of State’s submission writer in paragraph 1 of his submission on document 108 states:


“I agree entirely with the grounds of appeal”.

9.
I hold that the claimant’s grounds of appeal are well founded.  The proper approach of a tribunal applying the statutory text of activity 1 (reproduced in paragraph 6 above) is to treat the matter of reasonableness as one requiring a broad exercise of their independent judgement to all the factors which are relevant in each individual case.  Those factors should not be restricted to a consideration of a claimant’s physical ability to use a manual wheelchair.  I consider that paragraph 4 of the tribunal’s statement of reasons, reproduced in paragraph 7 above indicates that the tribunal thus restricted their consideration of the issue and accordingly erred in law.  They should have explicitly considered at least the three issues expressly raised by the claimant’s representative in his grounds of appeal quoted in paragraph 8 above as well as the physical ability of the claimant.  All of those three matters were, in my judgement, highly relevant to the application of activity 1 in the claimant’s situation.  Indeed, in almost every case where the question of whether it is reasonable for a claimant to use a manual wheelchair arises those issues (or similar ones) should be considered.  However, I must stress that the application of the text of the activity must always be on an individual basis.

10.
I exercise my discretion in the claimant’s favour and set the tribunal’s decision aside on the basis of the error of law identified in paragraph 9 above.  It is inappropriate for me to remake it because that requires a fresh factfinding exercise much better carried out by a tribunal with medical as well as purely legal expertise.  I thus remit the case for redetermination by such tribunal in accordance with the directions contained in paragraph 11 below. 

11.
My directions for the rehearing are as follows.


(a)
The new tribunal should recall that the decision maker bears the legal onus of proof given that the decision under appeal was a supersession.


(b)
They should restrict their consideration to the circumstances pertaining on 4 May 2011, the date of the decision under appeal, ignoring any subsequent improvement or deterioration in the claimant’s condition.  Evidence postdating that date should be considered if its content relates to those circumstances. 


(c)
So far as the application of activity 1 is concerned, the new tribunal should follow the approach laid down in paragraph 9 above in order to avoid the error of law which affected the decision of the tribunal of 10 October 2011. 


(d)
The new tribunal are entitled to restrict their consideration to those activities and descriptors under the limited capability for work assessment which are specifically put at issue before them.  However, if other activities or descriptors appear to them to be relevant from the whole state of the evidence then they should consider those also. 


(e)
They should determine the appeal by making specific focussed findings of fact based on such of the evidence as they accept on balance of probabilities.  They should then determine on the basis of those findings what the appropriate score for the claimant is under the limited capability for work assessment. 


(f)
If in the event they hold that the claimant does not satisfy that assessment on the basis of the score which they award to her then they should go on to consider whether alternatively she satisfies regulation 29(2)(b) of the Employment and Support Allowance Regulations 2008.  

12.
The claimant’s appeal succeeds.  She should draw no inference as to her eventual success on the merits from that success.  Those will be determined by the new tribunal rehearing her case applying the directions laid out in paragraph 11 above. 





(Signed)





A J GAMBLE





Judge of the Upper Tribunal
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