SAMPLE SUBMISSION ON THE “NOTIFICATION POINT” IN ESA CONVERSION APPEALS
ADVISORS SHOULD ENSURE THAT IN ADDITION TO THESE ARGUMENTS, THEY ALSO PREPARE ANY OTHER ARGUABLE GROUNDS OF APPEAL: EG COLLECT MEDICAL EVIDENCE ETC AND DRAFT SUBMISSIONS TO SHOW THAT EVEN IF THIS SUBMISSION IS NOT ACCEPTED THEN THE CLAIMANT HAS LIMITED CAPABILITY FOR WORK AND QUALIFIES FOR CONVERSION.

1. A “conversion decision”, such as the one at issue in this appeal is an oddity within the social security system in that, it brings to an end an award of Incapacity Benefit or Income Support payable on grounds of incapacity, not because the conditions of entitlement to that benefit are no longer met, but rather because the conditions of entitlement to another benefit (Employment and Support Allowance) are not satisfied.

2. Such an odd rule had to be specifically provided for by Parliament, which it did in Sec 29 and para 7 of Sch 4 to the Welfare Reform Act 2007:

2.1. Thus sec 29 gives effect to sch 4:

29. Schedule 4 (which makes provision with respect to transition in relation to this Part) has effect.

2.2. And para 7 of Sch 4 allows for the making of regulations converting one type of award into another:
7. (1)Regulations may—

(a)make provision for converting existing awards into awards of an employment and support allowance, and with respect to the terms of conversion;

(b)make provision for the termination of existing awards in prescribed circumstances.

(2)Regulations under sub-paragraph (1)(a) may, in particular—

(a)make provision for conversion of an existing award—

(i)on application, in accordance with the regulations, by the person entitled to the award, or

(ii)without application;

(b)make provision about the conditions to be satisfied in relation to an application for conversion;

(c)make provision about the timing of conversion;

(d)provide for an existing award to have effect after conversion as an award of an employment and support allowance—

(i)of such a kind,

(ii)for such period,

(iii)of such an amount, and

(iv)subject to such conditions,

as the regulations may provide;

(e)make provision for determining in connection with conversion of an existing award whether a person has limited capability for work-related activity.

(3)Regulations under sub-paragraph (1)(a) may, in relation to existing awards which have been the subject of conversion under this paragraph, include provision about revision under section 9 of the Social Security Act 1998 (c. 14), or supersession under section 10 of that Act in respect of the period before conversion.

3. The Secretary of State has made the Employment and Support Allowance (Transitional Provisions, Housing Benefit and Council Tax Benefit) (Existing Awards) (No. 2) Regulations 2010 (SI 2010 No. 1907) under para 7 of sch 4.
4. Reg 4 of those regulations, so far as is relevant, provides as set out below- essentially para (1) allows the SSWP to send a notice to someone getting IB or IS on grounds of incapacity. Para (2) defines such a person as a “notifed person” and para 3 sets out the required content of the notification:

4.—(1) Subject to paragraph (5), the Secretary of State may at any time issue a notice to any person who is entitled to an existing award.

(2) Any person to whom such a notice is issued is referred to in these Regulations as a notified person.

(3) The notice must inform the notified person—

(a)that an existing award is to be converted into an award of an employment and support allowance if certain conditions are satisfied;

(b)that, if those conditions are not satisfied, the existing award will not be converted and will terminate by virtue of these Regulations;

(c)of the requirements that must be met in order to satisfy those conditions; and

(d)of such other matters as the Secretary of State considers appropriate.

5. 2. The SSWP is empowered to make a "conversion decision" only in respect of a "notified person". This is clear from Reg 5(1):

Deciding whether an existing award qualifies for conversion

5.—(1) In relation to the existing award or awards to which a notified person (“P”) is entitled, the Secretary of State must, except where paragraph (8)(a) applies, make a conversion decision in accordance with these Regulations.

There is no other power for the SSWP to make a conversion decision.

6. The "notice" sent to the current claimant is attached to this submission.

7. In our submission, that notice does not, as required by Reg 4(2)(c) contain any details whatsoever as to the conditions that the claimant needed to meet in order to qualify to have his/her award converted. In other words the notice does not meet the requirement in that sub-paragraph because it does not “inform the notified person— [....] of the requirements that must be met in order to satisfy those conditions" (eg the conditions for conversion).

8. “The requirements that must be met in order to satisfy [the] conditions” of conversion are explained at regulation 7:

Qualifying for conversion

7.  For the purposes of regulation 5(2)(a) (deciding whether an existing award qualifies for conversion), an existing award or awards to which a notified person is entitled qualify for conversion into an award of an employment and support allowance only if the person satisfies the basic conditions set out in section 1(3)(a) to (d) and (f) of the 2007 Act.

9. Sec 1(3)(a) to (d) and (f) of the 2007 Act referred to in Reg 7 are:

(3)The basic conditions are that the claimant—
(a)has limited capability for work,
(b)is at least 16 years old,
(c)has not reached pensionable age,
(d)is in Great Britain,
[….]
(f)is not entitled to a jobseeker's allowance (and is not a member of a couple who are entitled to a joint-claim jobseeker's allowance).
10. It is submitted that to satisfy the requirement in Reg 4(2)(c) the notice should have explained that the claimant would only qualify for conversion if they are adjudged to have limited capability for work, be over 16, in Great Britain etc. Indeed, the notice should also explain, in our submission, how a claimant can be determined to have a limited capability for work. - eg the points scoring system, the descriptors etc as set out in Part 5 and  Schedule 2 of the Employment and Support Allowance Regulations 2008 (SI 2008 No. 794).
11. All the letter actually says which bears on the requirements that must be met in order to qualify for conversion is that "To decide if you are entitled to Employment and Support Allowance we need to assess and understand how your illness and disability affects the amount and type of work you could do". In particular, it is of note that this says nothing at all about the degree to which a persons illness or disability must limit the amount or type of work they could do. As such it does not bear at all on what the requirements for conversion actually are.
12. It is plain that the purpose of Reg 4(2)(c) is to ensure that a claimant knows about the nature of the test they are to be assessed with so that they can prepare for the examination. A further purpose is clearly to put in legislation a requirement that a claimant has been given a clear and accurate explanation of the process into which they are entering (the anxiety caused to long term ill claimants by the process having been widely anticipated.

13. As the notice does not do this, it is submitted that the claimant is not a "notified person". Therefore, the SSWP had no power to make a conversion decision in this case and the tribunal is invited to find that the purported decision is of no effect.

