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Benefit claimants often do not seek advice at the early stages of the conditionality
system (i.e. when decisions on eligibility are taken and when mandatory
requirements are imposed). There may be a number of reasons why this is the case.

The avallable statistics show that a very smail propartion of decisions to impose a
sanction are challenged or appealed.

Therefore there is a need to increase the availability and accessibility of information
about rights and entitlements in the context of welfare conditionality for individual
claimants and those who work directly with them.

As a fundamental principle, the sanctions system (distinguished here from the
conditionality system) seems to be manifestly unfair in two key respects:

« |tis a system of imposing a punishment immediately, without adequate
opportunity for claimants to provide explanations or objections until after a
~sanction has already been imposed.
» Sanctions are often a disproportionately severe punishment for perceived
transgressions.

PLP has identified four key stages of the conditionality regime at which the fairness
of the system and of decisions taken within it can have a significant impact on
claimants:

(1) The initial decision about benefit entitlement which dictates the degree to
which a claimant is subject to conditionality. For instance:
a. Decisions about whether ESA claimants are placed in the ‘support
group’ or the ‘work refated activity group’ (WRAG')
b. Decisions that a person does not have limited capability for work so is
not entitled to ESA and must claim JSA/UC
¢. Decisions as to which of the four conditionality groups UC claimants
are placed within
(2) The agreement/imposition of mandatory requirements through negotiation of
the claimant commitment or equivalent and/or decision to refer an ESA
claimant to the work programme/agreement of action plan with work
programme provider
(3) The opportunity provided to claimants to provide an explanation for any
alleged non-compliance with a mandatory requirement
(4) Remedies once a decision has been taken to impose a sanction

We have also identified a number of particularly vulnerable groups who are
disproportionately likely to be sanctioned and/or for whom sanctions may have
disproportionately adverse conseguences:

(1) People with mental health problems
{2) Lone parents
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2: Introduction to judicial review

Introduction
This paper covers:

What is judicial review;

How judicial review is different from an appeal;
Grounds for judicial review;

Remedies available;

Timescales and other practicalities.

oo T o

A: What is judicial review?

Judicial review is a means of challenging a decision, action or failure to act by a
public body in the courts.

Where a public body, such as the DWP, acts unlawfully, there may be a number of
ways that those affected can challenge that behaviour or decision. The most
common of these are complaining using public bodies’ complaints procedures, and
exercising rights of appeal to a tribunal (if such rights exist in relation to the particular
decision to be challenged, such as in welfare benefits cases).

In cases where these remedies aren't available, or would not be effective, judicial
review provides a way of challenging the behaviour of a public body. It is a court
procedure, brought in a branch of the High Court known as the Administrative Court,
or in relation to some types of case, in the Upper Tribunal.

Under the judicial review procedure, judges examine {or 'review') the decision being
challenged in the claim, and consider whether the law has been correctly applied by
the public body. Often, the exercise being conducted comes down to the way in
which a decision was made, rather than looking at whether the decision itself was
right.

The court’s judgment then sets out the law which the public body, and all similar
public bodies, must follow in this and all future cases.

Judicial review is therefore a powerful way of challenging public bodies when they
act unlawfully. By bringing a judicial review claim, an individual claimant can get a
court to set aside a decision, practice or policy of a public body that affects not just
the individual claimant but also everyone else in the claimant's position. So one
judicial review case can affect thousands of people.

There have been a number of examples of judicial review cases recently in the
context of welfare benefits:

' PLP has written a more comprehensive guide to judicial review, which is freely available in the
'‘Resources’ section of our website.
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Other recent cases to be aware of are the challenge to the way in which claimants in
receipt of disability premiums are treated when they move on to Universal Credit,?
and the unsuccessful challenge to the ‘two-child rule’.®

B: How judicial review is different from an appeal to the Tribunal

In welfare benefits cases, an appeal to the First-Tier Tribunal (foliowing
reconsideration) is effectively a fresh look at the whole decision. The Tribunal will
make findings of fact as to whether or not a claimant meets the conditions for
claiming a benefit. A judicial review will only look at whether the law was correctly
applied by the decision maker, and whether the procedure was fair.

This does not prevent questions of law being raised in the First-Tier Tribunal. There
have been several significant recent examples where this has happened (see the
box below).

While most judicial reviews are about the lawfulness of particular decisions taken in
individual cases, the cases listed in the box above show how judicial review can be
used effectively to challenge broader systems and bring about systemic change.

One of the differences between a statutory appeal and a judicial review is that with
appeals you are always challenging a decision taken on an individual case, whereas
with judicial review you may be challenging a decision to implement a policy or
practice before a decision on an individual case has been taken.? In other words,
with judicial review you can challenge a policy or practice without having to wait for it
to be applied in a particular person's case.’ You can also challenge a failure to do
something, such as a delay in deciding a claim or hearing an appeal.

This is because of the difference between what an appeal and a judicial review has
the power to do. In a judicial review the exercise is to look at the lawfulness of a
decision, policy or practice. This means looking at whether the decision was made in
accordance with UK and EU legislation, including human rights and equality law, and
public law principles found in judgments from case faw (known as the 'common law’).

So it is the way in which a decision was made that is being examined, and not
necessarily the outcome itself. How the court goes about this exercise in a judicial
review case is set out in the next section.

2 TP and AR, R (On the Application Of) v Secretary of State for Work And Pensions [2018] EWHC
1474

® SC & Ors v Secretary of State for Work And Pensions & Ors [2018] EWHC 864 (Admin)

* For example, the challenge to the proposed ‘residence test’ for accessing legal aid: see R (Public
Law Project) v Lord Chancelfor [2016] UKSC 38.

® This is what happened in R (RF) v SSWP [2017] EWHC 3375 (Admin).

6
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C: Grounds for judicial review

The grounds for judicial review are the basis on which you can bring a claim. They
serve to frame how the court assesses whether a decision, policy or practice is
lawful. The grounds are normally categorised into three groups:

a) Grounds relating to illegality
b) Grounds relating to irrationality or proportionality, and
¢) Grounds relating to procedural fairness.

lllegality grounds relate to whether a decision, policy or practice, or an action or
failure to act, was taken or implemented in accordance with the law. Public bodies
are generally only free to do what the law expressly says they can do. With some
exceptions, the law is set out in Acts of Parliament, EU law, and in secondary
legislation (typically things like regulations, rules and orders) made by government
Ministers. So, nearly every decision a public body takes must be authorised by a
piece of legislation, which will define any limits on the public body’s powers.

Public bodies must correctly understand and apply the law that regulates and limits
their decision making powers. If they do not follow the law correctly any resulting
decision, act, or failure to act will be unlawful.

As well as the limits placed on public bodies’ powers in legislation, the courts have
developed public faw rules over many years that impose further restrictions on what
public bodies can do. For example, where the law gives a public body a power or
discretion to do something (i.e. not a duty to do something), public law regulates the
public body's power in a number of ways, including by requiring it:

to take into account only relevant information and to disregard all irrelevant
information;

to address the right question, and take reasonable steps to obtain the
information necessary to make a properly informed decision: and,

to make sure they have not limited, or fettered, their discretion by applying a
very rigid policy as if it were the law.

There may be relevant external guidance (for example guidance from government
departments about how local authorities exercise certain powers), and a policy
issued by the public body itself, to make sure that powers are used consistently and
fairly in each case. Public bodies should take such guidance and policy into account
when they exercise their legal powers.

Guidance and policy are not law, and do not have to be followed, but they should be
followed unless there is good reason not to. If a public body decides not to follow its
own policy, or not to follow external guidance, it should normally give reasons.
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D: Remedies in judicial review cases

All remedies in judicial review are a matter of the court’s discretion.

Quashing orders are by far the most common remedies in judicial review. They
essentially nullify the decision under review so that it is void and has no legal effect.
If the decision was improperly taken, the court will sometimes order the decision-
maker to retake it. Very rarely the court will substitute its own decision. Quashing
orders can also be made where the decision-maker had no power to make that
decision.

Prohibiting orders are similar to a quashing order but act at an earlier stage,
prohibiting a public body from acting unlawfully in the future.

A mandatory order enforces the performance of a public duty. For example, the
court might make a mandatory order to oblige a local authority to carry out a
community care assessment where the court considers that the local authority would
otherwise not carry one out. It should be noted that although the court can require a
power to be exercised, the court cannot determine the outcome of the exercise of the
public body’s discretion.

An injunction is an order compelling the person to whom it is addressed to perform,
or not to perform, a specified act.

A declaration is an authoritative ruling on the rights of the parties, or the state of the
faw. This is a non-coercive form of relief by which the court declares the law or the
respective rights of the parties without making any order against the decision-maker
to do a particular thing. A declaration might be made, for instance, concerning the
proper way to interpret a piece of legislation in future. Normally, though, the court will
let its judgment speak for itself.

Where the higher courts find a piece of primary legislation (and in some
circumstances secondary legislation) cannot be read compatibly with the Convention
they can make a declaration of incompatibility under section 4 of the Human
Rights Act 1998. This triggers a fast track procedure, enabling Parliament to make
an Order in Council addressing the incompatibility. This power is not available to the
Upper Tribunal.

Damages are available in judicial review cases only if there is a separate and
recognised private law claim for damages, for example, in negligence or breach of
statutory duty, which is proven. For example, a claim for damages can be made at
the same time as a judicial review to challenge a period of immigration detention at
the hands of the state, on the basis that the damages for false imprisocnment is
dependent on the public law claim that the detention was unlawful. Damages for
maladministration are not normally available, and a claim for judicial review can’t be
brought solely to obtain damages.
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E: Timing, funding and other practicalities

When bringing a judicial review claim, claimants must comply with Part 54 of the Civil
Procedure Rules (“CPR") and accompanying Practice Directions. Failure to follow
Part 54 can result in significant consequences, including a negative costs order or a
claim being refused permission to proceed. There is also a detailed Administrative
Court Guide which is worth consulting, as it contains lots of practical information,
although it does not have the same status as the CPR or Practice Directions.
hites://iwww.gov.uk/government/publications/administrative-court-judicial-review-

guide

An application for judicial review must be brought promptly, and in any event
within 3 months of the decision being challenged. Special time limits apply in
certain kinds of case; the most relevant for present purposes is judicial review of
refusal of permission to appeal by the Upper Tribunal, in which case applications
must be filed 16 days after the date on which the Upper Tribunal sent notice of its
decision.

Pre-action profocol

Before making an application for judicial review, the claimant should follow the Pre-
Action protocol for judicial review. The pre-action protocol requires a potential
claimant to send a letter before claim and to attempt alternative dispute resolution.
The Protocol sets out a code of good practice and contains the steps that parties
should "generally follow" before making a claim for judicial review. There is also a
template  letter  before claim at Annex A of the protocol:
https://www.justice.gov.uk/courts/procedure-rules/civil/protocol/prot_jry

The Protocol should not be seen as a ‘tick-box exercise’. A good letter before claim
can (and in cases against the DWP or HMRC often does) prompt a defendant into
conceding. Equally, a well-drafted letter in response can point out weaknesses in
your case that need addressing and can assist you in considering whether to
proceed with a claim.

Even in judicial review cases, alternative dispute resolution {ADR) should be
considered. Whilst in practice ADR may not be realistic, reasons for coming to this
conclusion will still be required. Refusal to engage in ADR can have consequences
later on, such as with costs.

A failure to agree to ADR can also be taken into account when deciding whether a
claim for judicial review should proceed at all. In R (Cow/) v Plymouth City Council
[2001] EWCA Civ 1935 [2002] 1 W.L.R. 803, the Court of Appeal stated that:
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in open court of the solicitor from the firm who was respensible, together with his senior
partner. It will list not only the name of the case but the firm concerned...®

Funding

Legal aid is still available for bringing a judicial review, including in welfare benefits
cases, subject to fulfilling criteria about financial eligibility and the merits of the case.
For clients who are not eligible, judicial review can be both expensive and risky in
terms of potential adverse costs orders.

In contrast, legal aid is not normally available for welfare benefits appeals except for
appeals to the Upper Tribunal, although may be possible to get exceptional case
funding in certain circumstances.®

8

At [7].
¥ PLP has written a guide on getting exceptional case funding in welfare benefits cases. At the time of
writing this guide is being finalised and has not yet been published.
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statutory procedure will be less significant as a factor.

56. Treating judicial review in ordinary circumstances as a remedy of last resort fulfils a
number of objectives. It ensures the courts give priority to statutory procedures as laid down
by Parliamant, respecting Parliament's judgment abcut what procedures are appropriate for
particular contexts. It avoids expensive duplication of the effort which may be required if fwo
sets of procedures ars followed in relation to the same underlying subject mafter. It minimises
the potential for judicial review to be used to disrupt the smooth operation of statutory
procedures which may be adequate to meet the justice of the case. It promotes proportionate
allocation of judicial resources for dispute resolution and saves the High Court from undue
pressure of work so that it remains available to provide speedy relief in other judicial review
cases in fulfilment of its role as protector of the rule of law, where its intervention really is
required.

See also para 61:

...Parliament must of course have centemplated that sometimes HMRC would make errors of
law in their assessment of DPT as set out in a Charging Notice, and the appeal process laid
down by Parliament allows any error of assessment to be rectified. 1t is not any and every
arguable error of law by a Designated Officer in issuing a Charging Notice which takes a case
outside the contemplation of Parliament that an appeal is the appropriate remedy and which
outweighs the general arguments why ordinarily judicial review should not be available, but
only where there is some serious efror amounting to an abuse of power. It is only in that
exceptional type of case that there is a compelling need for the court to intervene by way of
judicial review in order to vindicate the rule of law, overriding the usual considerations which
ordinarily mean that the appeal should be treated as the suitable remedy to be pursued,

The box below sets out a number of other examples of the courts giving
guidance on this point.

R. (Gifford) v Governor of Bure Prison [2014] EWHC 911 (Admin) at paragraph 37 and 43: High
Court held that the claim should never have been brought by way of judicial review. There was an
alternative and more appropriate remedy by way of reference to the prison ombudsman. Importantly,
the fact that the ombudsman could only make recommendations was not a reason that it did not
afford a more appropriate remedy. Coulson J reviewed the main authorities on the question of when
an alternative remedy should be used in preference to judicial review and noted that [36] (emphasis
added): [ADD IN QUOTE? OR REMOVE END OF PREVIOUS SENTENCE]

In R v Huntingdon District Council ex parte Cowan [1984] 1 WLR 501, Glidewell J (as he then
was) said:
“Where there is an alternative remedy available but judicial review is sought, then in my judgment the
court should always ask itself whether the remedy that is sought in the court, or the alternative remedy
which is available to the applicant by way of appeal, is the most effective and convenient, in other
words, which of them will prove to be the most effective and convenient in all the circumstances, not
merely for the applicant, but in the public interest.”

In R v Devon County Council ex parte Baker [1995] 1 All ER 73, Simon Brown LJ (as he then was)

put the point in this way:
“Which of two available remedies, or perhaps more accurately, avenues of redress, is to be preferred
will depend uttimately upon which is the more convenient, expeditious and effective. Where ministers
have default powers, application to them will generally be the better remedy, particularly where, as so
often, the central complaint is in reality about the substantive merits of the decision. The minister brings
his department's expertise to bear upon the problem. He has the means to conduct an appropriate
factual enquiry. Unlike the court, moreover, he can direct a solution rather than merely leave the
authority to re-determine the question. Where, on the other hand, as here, what is required is the
authoritative rasolution of a legal issue... then in common with Dillon L.J., | would regard judicial review
as the more convenient alternative remedy.”
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guidance. Some councils, such as Westminster, will convene a panel of
councillors to hear an appeal against an adverse decision taken on a DHP
application. The panel’s decision would still be amenable to judicial review.

Judicial review could also be sought against a refusal of permission to appeal to
the Upper Tribunal — see R (Cart) v Upper Tribunal [2011] UKSC 28 [2012] 1
AC 663 — although note that in these cases there is a high threshold for
permission to be granted and a modified procedure with a shorter time limit for
applying for judicial review and no right to oral renewal: See CPR 54.7A. In a
Cart-type case, permission will only be granted where:

»> There is an arguable case, which has a reasonable prospect of success,
that both the decision of the Upper Tribunal refusing permission to appeal
and the decision of the First-Tier Tribunal against which permission to
appeal was sought are wrong in law; and,

» Either:

- The claim raises an important point of principle or practise; or
- There is some other compelling reason to hear it.

Challenges to interim decisions made by a First-Tier Tribunal judge can aiso be
brought straight to the Upper Tribunal as judicial reviews. See, e.g., R (CD) v
First-tier Tribunal (CICA) [2010] UKUT 181 (AAC), an unsuccessful challenge to
a FTT’s refusal to extend time for lodging an appeal.

Sanctions cases

In the context of benefit sanctioning, the following are some areas which could be
challenged by judicial review:

Failure or refusal o make interim payments pending mandatory
reconsideration/appeal;

Failure to take into account the circumstances of sick and disabled claimants in
the claimant commitment, or to provide information to claimants about
adjustments which they are entitled to request;

Failure to take account of caring responsibilities in the claimant commitment;
Failure to notify an appealable decision;
Refusal to accept a request for a late revision;

Failure properly to notify work related requirements; see s 24(4) WRA, ADM
J3005 and R(Reilly and Wilson) v SSWP [2013] UKSC 68.

“[65] Fairess requires that a claimant should have access to such information about the scheme
as he or she may need in order to make informed and meaningful representations to the decision-
maker before a decision is made...”

“[66] Properly informed claimants, with knowledge not merely of the schemes available, but also of
the criteria for being placed on such schemes, should he able to explain what would, in their view,
be the most reasonable and appropriate scheme for them, in a way which would be unlikely to be
possible without such information...”
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4: Equality Act claims

Why a discrimination claim may arise in welfare benefits cases

This paper will focus on when a discrimination claim under the Equality Act
2010 might arise in relation to mandatory activity imposed on a claimant.
Universal Credit claimanis, Jobseekers Allowance claimants and Employment
and Support Allowance claimants in the Work Related Activity group are all
subject to conditionality, meaning that a sanction can be imposed if claimants
fail to take reasonable steps fo undertake mandatory work-related or work-

seeking activity.

Directing such activity in the Claimant Commitment is likely to constitute
carrying out a ‘public function’ by the DWP for the purposes of s 29 Equality
Act 2010, as is the decision to impose a sanction. Where a claimant has been
referred into the Work Programme (or the new Work and Health Programme)
for the purpose of work-related activity, it is likely that the Work Programme
Provider is carrying out a public function, or if not, is providing a service to the
public for the purpose of s28 Equality Act 2010. Either way, the DWP and
Work Programme Providers are under a duty not to discriminate against

claimants.

A high proportion of claimants subject to conditionality are likely to have
protected characteristics under the Equality Act 2010, for example in respect
of their gender (as lone parents) or disability. What is reasonable for an
individual claimant will have to be determined with care in order avoid

discriminating against them.

However, we are aware that there are many cases where a claimant is
required to carry out inappropriate activity and where a sanction is
subsequently inappropriately applied. It appears that DWP staff and Work
Programme Providers often fail to make fair decisions about what is
‘reasonable’ for individual claimants. Decisions which could lead to

discrimination claims could include, for example:
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Where judicial review is not an appropriate remedy a county court claim may
be available to a claimant who has been inappropriately sanctioned. A county

court discrimination claim must be brought within 6 months of the

discriminatory act: s 118 Equality Act 2010. Conduct extending over a

period over time is treated as done at the end of the period (s118(6)(a)). So,
for example, a requirement for a claimant to carry out an inappropriate activity
could be treated as a ‘continuing act’, which only ends when the claimant is
no longer required to carry out the activity. An open-ended sanction could also

be seen as a continuing act.

Public funding

Public funding will normally be essential: discrimination claims are generally
too complex to run without a lawyer, your client is unlikely to have the means
to pay privately (though check whether they might have legal expenses
insurance), and claims of this kind will not usually be suitable for ‘no win no

fee’ arrangements.

The Equality and Human Rights Commission also has power to fund claims
for breaches of the Equality Act 2010. Generally it will only fund cases that
have the potential to have a wider strategic impact beyond the individual case.
It has published its strategic litigation policy here:
https://www.equalityhumanrights.com/en/publication-download/strategic-

litigation-policy-publication and we understand that it has a particular interest

in the impact of welfare reform. It is currently running a Legal Support Project
to fund advice and representation in Equality Act claims in housing and social
security, even if they do not fall within the strategic litigation policy, see:
https:/fiwww.equalityhumanrights. com/en/legal-casework/legal-support-

project/leqal-support-project-housing-and-social-security

Where EHRC funding is not available, legal aid may be the only option.
Discrimination claims are in scope of legal aid under paragraph 43 of Part 1
Schedule 1 LASPO. Discriminations claims funded by legal aid can normally

only be run by one of the three holders of the discrimination contract, and
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2013. Regulation 42 is the one likely to cause problems for discrimination
claims in welfare benefits cases:

42. Cost benefit criteria for determinations for full representation

(1) The cost benefit criteria are as follows,

(2) If the case is primarily a claim for damages or other sum of money and is

not of significant wider public inferest—
(a) if the prospects of success of the case are very good, the Director
must be satisfied that the likely damages exceed likely costs;
(b) if the prospects of stccess of the case are good, the Director must
be satisfied that the likely damages exceed likely costs by a ratio of
two fo one; or
fc) if the prospects of success of the case are moderafe, the Director
must be satisfied that the likely damages exceed likely costs by a ratio
of four to one.

(3) If the case is—
(a) not primarily a claim for damages or other sum of money; and
(b) not of significant wider public interest,

~ the Director must be satisfied that the reasonable private paying individual
fest is met.
(4) If the case is of significant wider public interest, the Director must be

salisfied that the proportionality fest is mef.

If the claim is one which is “primarily a claim for damages”, the Legal Aid
Agency will apply the cost-benefit ratios set out in 2(a)-(c). This will be a very
difficult test to meet; discrimination claims are complex and expensive to
bring, but the likely damages may not be very high. It is therefore essential to
think about whether there are any non-financial remedies that your client is

seeking, and whether these are the primary reason for bringing the claim.

Where a case is not primarily a claim for damages the ‘reasonable private

paying individual’ test applies:

Does the potential benefit to be gained justify the likely costs, such that a reasonable private
paying individual would be prepared to start or continue the proceedings having regard to the
prospects of success and all the other circumstances of the case?
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If you are trying to obtain public funding for your client, it is therefore worth
thinking about what is most important to the client before referring them. If it is
not damages, make this clear, if possible, to the specialist provider that you

refer your client to.
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security benefits (Feldbrugge v. the Netherlands),? even on a non-contributory basis
(Salesi v. Italy),® and also proceedings concerning compulsory social-security
contributions (Schouten and Meldrum v. the Netherlands)* can engage Article 6.

Civil ‘rights and obligations’

In order to engage Article 6, there must be entitlement as a matter of legal right for
those who qualify — disputes about benefits or assistance given by the state in its
discretion are not included.® The UK’s social security law framework is a rule-based
system, which means that while a claimant will only qualify for a henefit if they fulfil
the statutory criteria, once they meet those criteria the authorities have no discretion
in the matter, i.e. they must apply the law as it is enacted.

This means that while a decision-maker may come to a view about whether a
claimant does meet the statutory criteria when assessing, for example, whether a
disabled person scores sufficient points to get ESA, the dispute is not about an
exercise of discretion but about how the law applies to the facts.

‘Determination’

In Ringeisen v Austria® Strasbourg held that Article 6 extends to proceedings which
do not have the determination of ‘civil rights and obligations’ as their purpose, but
which nonetheless are decisive for them. This was narrowed slightly in the later case
of Le Compte, Van Leuven and De Meyere v Belgium,” where the ECtHR held that
the proceedings must be ‘directly decisive’ and that a ‘tenuous connection or remote
consequences do not suffice’.

Cases in which an applicant must exhaust a preliminary administrative remedy under
national law before having recourse to a court or tribunal have been held to engage
Article 8, particularly in respect of disputes as to the ‘reasonable time’ element (see
below). In other words, a matter need not have reached the stage of court
proceedings before Article 6 is engaged.

Applying the above to MRs, it would be an unattractive proposition to argue that MRs
only have ‘remote consequences’ on the basis that a claimant can appeal to the FTT
if dissatisfied. Not only would this undermine the purpose of the MR scheme, but it
would ignore the fact that benefits are not paid while a request for an MR is being
considered. An MR that overturns a finding of no entitlement, particularly for means-

Europe Publishing, 2007. The European Court of Human Rights’ Guide on Article 6 {updated 30" April
2017) provides a broader overview.

2 Application no. 8562/79.

* Application no. 13023/87.

? Apptication no. 19005/91; 19006/91.

® Salesiv ltaly and Mennitto v lfaly 2000-X; 34 EHRR 122 GC; Gaygusuz v Austria 1996-1V; 23 EHRR
364.

®(1971) 1 EHRR 455

7(1981) 4 EHRR 1, at para. 47.

® Konig v Germany (Na. 1) (A/27) (1978) 2 EHRR 170 PC.
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Case studies

Consider:

What remedies are available to the client? Which remedy would you go for?
What more would you need to know in order to consider bringing a judicial review or
discrimination claim?

John has severe arthritis and a mild learning disability. He has migrated on fo
Universal Credit as a result of moving to a full service area, and has been found not
to have limited capability for work. He has signed a Claimant Commitment which
requires him to carry out 35 hours work search each week. John tries to explain to
his work coach that because of the pain from his arthritis he will struggle to spend 35
hours per week on work search, but his work coach declines to make any deductions
to John's expected number of hours.

John fails to carry out the expected number of haurs of work search and is
sanctioned for 28 days. He does not appeal the decision. A month later he fails to
meet his work search requirements again and receives another sanction, which is
escalated to 91 days. By the time he approaches you for advice about the sanctions
his health has detericrated as a result of not eating and not being able to heat his
house.

Sarah has various mental health conditions, including anxiety, depression and
agoraphobia. She has recently stopped working as a result of her condition and has
claimed Universal Credit. She has been found not to have limited capability for work
and has been referred to a work programme provider.

At her first interview with her work programme provider, Sarah tells her adviser about
her mental health conditions. The DWP has a policy of not passing on details of
disability to providers, so the provider does not know any of her medical history. She
explains that she is extremely anxious about leaving the house, and that she
struggles to travel alone on public transport. Her work programme provider is based
20 miles away from her home and Sarah has to take two buses to get there.

The work programme provider mandates Sarah to attend an appointment at their
office. She manages fo travel there by bus, but finds the experience extremely
distressing. Afterwards, she explains again to her work programme provider that she
finds travelling by public transport extremely difficult, and asks if they can conduct her
appointments by telephone. The work programme provider refuses to consider her
request and mandates her to attend another appointment. Sarah does not attend and
the work programme provider raises a compliance doubt.

Sarah receives an open ended sanction as a result of the compliance doubt. She is
s0 distressed by her experience with her work programme provider that she feels
unable to contact them in order to re-comply. She approaches you for advice about
the sanction.
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20 Opinionandanalysis Useitorlose it: welfare benefits

LegalActlon October 2015

Public law challenges

Tudicial review for welfare benefits
remains in scope (LASPO, Sch1, Pt
pata 19(2)@)} provided that the usual
criteria are satisfied (see the Civil
Legal Aid {Merits Criteria) Regulations
2013 51 No 104).

Challenges by way of judicial
review come under the publiclaw
category: however, the challenge may
overlap with other categories if it
‘relates to the underlying substance of
the case' (see Standard Civil Contract
2014, Category Definitions paras 8
and 13}, This means if a judicial review
claim for welfare benefits arises out
of a matter that is in scope in some
other category, the solicitor can bring
a claim if they have a contract in that
category.

Despite the statutory right of
appeal, judicial review remains an
option: (i) where there isno right of
appeal; or (i) where the appeal route
cannot provide a suilable or effective
remedy.

Cases where thereis noright
of appeal

Welfare benefils cases where there is

noright of appeal fall into three main

categoties:

= Decisions within the welfare benefits
scheme that do not carry a vight of
appeal {Social Security and Child
Support (Decisions and Appeals)
Repulations 1999 SINo 991 Sch 2:
for housing benefit decisions, see
Housing benefit and Council Tax
Benefit (Decisions and Appeals)
Regulaticns 2001 SINo 2002
Schedule}. These inciude decisions:
(i) suspending payment of benefit
{see the Department for Work
and Pensions’ (DWP) ‘Suspension
and termination of benefits: staff
guide'); (i) whether to waive
recovery of an overpaymernt (see
R (Larusai) v Secretary of State for
Wark and Pensions [2003] EWHC
371 (Admin), 12 February 2003);
(iii} the refusal to carry outf an
any-time revision (see Beltekian
v Westrninster City Council and
another [2004] EWCA Civ1784,
8 December 2004; R{H)8/05; and
(iv) refusals to carry oud alate
‘mandatory reconsideration’.

« Refusal of permission by the
UT. Ajudicial review in these
circurnstances is subject to the
restrictions laid down in R (Cart) v
Upper Tribunal; R (MR (Pakistan))
(FC) v Upper Tribunal (TAC) and
arother [2011] UKSC 28, 22 June
2011 and the application must be
made in accordance with CPR 54.7A.
Note that the usual deadline of three
months is reduced 1o 16 days.

o Inferim decisions made by a FTT

Judge. An application for judicial
review can be hrought direct to
the UT (AAC) in respect of interim
decisions of a FTT judge made
under its procedure rules, the
Tribunal Procedure (First-tier
Tribunal) (Social Entitlement
Chamber) Rules 2008 SI No 2685,
There is no right of appeal to the UT
because it is an excluded decision
{Tribunals, Courts and Enforcement
Act (TCEA) 2007 s11(5)}. Issues
that can atise under this category
include: (i) a refusal to extend the
time limit for alate appeal (see

R (CD) v First-tier Tribunal (CIC)
[2010]UKUT 181 (AAQC), L June
2010; [2011] AACR 1); and {ii) the
improper exercise of the power
toreview a FTT's decision (TCEA
2007 sl1) (see CG v Secretary of State
Jor Work and Pensions (15} [2011]
UKUT 28 (AAC), 21 January 2011).

Alternative remedy not suitable

Therewill be cases where the statutory
appeal route is not appropriate
because it would be unable to address
a substantive part of the client's
chalienge. For example, where there
is systemic failure in the way benefits
are being administered, there may
be no decision to appeal and, even if
there is, the decision itself may not
be the cause for complaint. R (Ms
arid another) v Secrelary of State for
Work and Perisions [2015] EWHC 1607
{Admin), 5 Tune 2015 was a successful
challenge of that kind to the delay
of 10 months in dealing with the
claimants’ personal independence
payments claims.

Less easy to identify, ut of
very substantial importance, are
cases where challenges are really
policy dedisions, So, for example, the
arguments made in the benefit cap
case of R (5G and others (previously
JS and others)) v Secretary of State for
Work and Pensions [2015] UKSC 16,18
March 2015; [201511 WLR 1449 coul

32

have been made in a statutery appeal,
but were allowed to be made by
judicial review. The same goes for the
cngoing challenge to the introduction
of the spare room subsidy rule for
social sector tenants of working age
based on its discriminatory impact
on those with disabilities (R (MA and
others) v Secretary aof State for Work
and Pensions [2014] EWCA Civ13,21
February 2014; [2014] PTSR 584).

Alternative remedy not effective

There will also be cases where the

consequences of having to wait for the

statutory appeal to be heard would be
s serious that it would not amount
to an effective alternative remedy.
Judiclal review may be the only way
of obiaining an effective remedy due
to the availability of injunctive relief.

Thanks to austerity and welfare
reform, individuals in receipt of
henefits are frequently being left
without sufficient income to cover
essential living costs. Against this
background, the Administrative Court
has an important role te play in those
cases where claimants are exposed
tothe risk of destitution due toa
combination of delays, conditionality
and sanctions.

The ongoing introduction of
universal credit islikely to male
challenges of this kind more
important. Historically, a family's
benefit income has come from.
multiple simultaneous sources
(FIMRC, DWP and local authorities). If
aproblem occurred with one of those,
the family might be able to survive for
atime on the others. Under universal
credit, all money will generally come
from the DWP, so if it stops (or fails to
start on time), the affected family will
be completely destitute,

According to efficial figures,

a total of 23 civil representation
applications were made in respect

of welfare benefits in 2(13-14,
compared to 4G in 2012-13 (see Legal
aid statistics in England and Wales

- Legal Aid Agency, Apr to Jun 2014,
table 5.1, p49), This can be contrasted
with the 959 applications made in
respect of community care over the
same period, which suggesis there i3
anummet need in the field of welfare
benefits.

The Equaidity Act 2010

Funding is still available for cases
that involve a contravention of the
EA 2010, which includes disability
discrimination, especially a failure
tomake reasonable adjustiments
(LASPO Schi 1Pt 1 para 43(1) and {2)(a}.
Normally, such cases will be private
law claims in the county court.
Benefits discrimination claims

P - o

fall into two major categories:

(i) discriminatory processes or
premises; and (ji) discriminatory
decisions.

Regarding processes and
premises, one frequently encounters
housebound disabled claimants who
have been refused a home visit.

The main source of discriminatory
decisions is sanctions. The huge
rise in benefit ‘sanctons’ decisicns
has been widely reported. Not
infrequently, the sanctioned conduct
arises out of a person's disahility and,
in those circumstances, a private law
discrimination claim may be brought.

Rather as with statutory appeals,
where a claim raises a significant
policy issue the availability of a
private law cause of action is o bar to
judicial review. For example, R (MM
and anothber) v Secretary of State for
Wori gnd Pensions [2012] EWHC 21006
(Admin), 26 July 2012 was a challenge
tothe practice of not chtaining further
medical evidence for claimants with
mental health problems undergoing
an assessrnent of their employment
and support allowance.

Conclusion

The government would doubtless
prefer social security litigation to
wither and die, In our adversarial
sysiern, that would not only kill off an
important area of public law: it would
seriously impair the concept of a
rights-based social security scheme.
But thereis no need to let that
happen. There is no shortage of

cases {(quite the reverse) and although
the administrative hurdles are
sometimes daunting, they canbe
beaten in the end. ¥

* Thisis the effect of Chil Legal Aid
(Preliminary Proceedings) Regulations
2013 SINo 265 reg 2.

Desmond Rutledge is a barrister at Garden
Court Chambers, London, Tom Royston

is a barrister at Garden Court North,
Manchester,
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