QUISTCLOSE TRUSTS
A resulting trust is implied by the court in favour of the settler/ transferor or his estate, if he is dead. Such trusts arise by virtue of the unexpressed or implied intention of the settler or testator. The settler or his estate becomes the beneficial owner under the resulting trust if no other suitable claimant can be found. It is as though the settler had retained a residual interest in the property, albeit implied or created by the courts. The trust is created as a result of defective drafting. The draftsperson has omitted to deal with an event that has taken place and the court is asked to deal with the beneficial ownership of the property. The expression 'resulting trust' derives from the Latin verb, 'resultare' meaning to spring back (in effect to the original owner). Examples are the transfer of property subject to a condition precedent, which cannot be achieved, the intended creation of an express trust, which becomes void, or the incomplete disposal of the equitable interest in property.
In Re Vandervell's Trusts (No. 2) [1974] 1 All ER 47, Megarry J classified resulting trusts into two categories, namely, 'automatic' and 'presumed'. ‘Automatic’ resulting trusts arise where the beneficial interest in respect of the transfer of property remains undisposed of. Such trusts are created in order to fill a gap in ownership. The equitable or beneficial interest cannot exist in the air and ought to remain with the settler/transferor. The resulting trust here does not depend on any intentions or presumptions, but is the automatic consequence of the transferor’s failure to dispose of property that was vested in him. In other words, if the transfer is made subject to an intended express trust that fails, the resulting trust that arises does not establish the trust but merely carries back the beneficial interest to the transferor. 
The 'presumed' resulting trust arises, in the absence of evidence to the contrary, when property is purchased in the name of another, or property is voluntarily transferred to another e.g. A purchases property and the legal title is conveyed in the name of B, or A transfers the legal title to property in the name of B. In these circumstances B prima facie holds the property on resulting trust for A. This is a rebuttable presumption of law that arises in favour of A. The question is not one of the automatic consequences of a dispositive failure by A in respect of the equitable interest, but one of presumption: the legal title to the property has been transferred to B, and because of the absence of consideration and any presumption of advancement, B is presumed to hold the beneficial interest for A absolutely. The presumption thus establishes both that B is to take on trust and also the nature of that trust. In Westdeutsche Landesbank Girozentrale v Islington B.C. [1996] AC 669, Lord Browne-Wilkinson declared that a resulting trust gives effect to the common intention of the parties. In his Lordship’s opinion this trust arises in two sets of circumstances namely, the purchase of property in the name of another and the existence of surplus trust funds after the trust purpose has been fulfilled.
In Barclays Bank v Quistclose [1970] AC 56, a resulting trust was created with regard to a loan made for a specific purpose which was not carried out. It must be emphasized that in order to implement the law of trusts the specific loan to the borrower must be such that the sum does not become the general property of the borrower. The specific purpose of the loan identified by the lender must be sufficient to impress an obligation on the borrower to use the amount solely for the purposes as stated by the lender.
In this case the defendant, Quistclose Ltd, loaned £209,719 to Rolls Razors Ltd subject to an express condition that the latter would use the money to pay a dividend to its shareholders. Q Ltd’s cheque for the relevant sum was paid into a separate account opened specifically for this purpose with Barclays Bank Ltd, which knew of the purpose of the loan. Before the dividend was paid, Rolls Ltd went into voluntary liquidation and Barclays Ltd claimed to use the amount to set off against the overdrafts of Rolls Ltd’s other account at the bank. The House of Lords held that the terms of the loan were such as to impress on the money a trust in favour of Quistclose Ltd in the event of the dividend not being paid, and since Barclays had notice of the nature of the loan it was not entitled to set off the amount against Rolls Ltd’s overdraft. 
Lord Wilberforce broadened the basis on which the resulting trust arose by deciding that there were two trusts posed by these facts – a primary trust to pay a dividend (express trust) and a secondary trust that arose if the purpose of the primary trust had not been carried out (resulting trust). 
Lord Wilberforce reasoned thus:


“…when the money is advanced, the lender acquires an equitable right to see that it is applied for the primary designated purpose ... when the purpose has been carried out (i.e., the debt paid) the lender has his remedy against the borrower in debt: if the primary purpose cannot be carried out, the question arises if a secondary purpose (ie, repayment to the lender) has been agreed, expressly or by implication: if it has, the remedies of equity may be invoked to give effect to it, if it has not (and the money is intended to fall within the general fund of the debtor’s assets) then there is the appropriate remedy for recovery of the loan. I can appreciate no reason why the flexible interplay of law and equity cannot let these practical arrangements, and other variations if desired: it would be to the discredit of both systems if they could not. In the present case the intention to create a secondary trust for the benefit of the lender to arise if the primary trust, to pay the dividend, could not be carried out, is clear and I can find no reason why the law should not give effect to it...”
Quistclose analysis


Lord Wilberforce’s reasoning in Quistclose has attracted a great deal of judicial and academic comment. Millett P writing extra-judicially (‘The Quistclose trust: who can enforce it?’ – (1985) 101 LQR 269), questioned whether a valid ‘primary trust’ had existed in Quistclose. An express trust, subject to limited exceptions, assumes the existence of a person with a locus standi to enforce the trust. Without such a person the intended express trust is void, see Re Astor’s Settlement Trust [1952] Ch 534. The intended ‘primary trust’ was to pay a dividend. This lacks a beneficiary to enforce the trust. Thus, it is doubtful whether there could be a valid express trust in order to pay a dividend as Lord Wilberforce decided in Quistclose. In addition such a primary trust may lack precision or certainty which the law requires, per Lord Millett in Twinsectra v Yardley [2002] All ER 377, “ In several of the cases the primary trust was for an abstract purpose with no one but the lender to enforce performance or restrain misapplication of the money… It is simply not possible to hold money on trust to acquire unspecified property from an unspecified vendor at an unspecified time.”
In addition there have been a variety of approaches to the ‘secondary trust’ in favour of the lender as laid down by Lord Wilberforce in Quistclose. In Carreras Rothmans Ltd v Freeman Matthews Treasure Ltd [1984] 3 WLR 1016, Peter Gibson J decided that this trust affects the conscience of the borrower if the terms of the agreement have not been carried out. This is consistent with a constructive trust as distinct from a resulting trust. In this case the claimant (cigarette manufacturer) engaged the services of the defendant, an advertising agency. The defendant fell into financial difficulty and needed funds to pay its production agencies and advertising media. The claimant made a special agreement with the defendant to pay such of its debts, which were directly attributable to the claimant’s involvement with the defendant. A large fund was paid into a special bank account established in the name of the defendant. A few months later the defendant went into liquidation. The creditors called on the claimant to meet the defendant’s debts. The claimant complied with their demands and took assignments from the creditors of their rights against the defendant. The liquidator of the defendant company refused to pay the claimant any sums from the special account. The claimant sought a declaration on the ground that the moneys in the special account ought to be repaid to the claimant. The court held that the funds in the account were held on resulting trust for the claimant because the sum had been paid for a specific purpose that had not been achieved. Accordingly, the sum was not part of the defendant’s assets to be distributed among its creditors. The court applied the Quistclose principle despite differences in the facts of this case and Quistclose. The differences were that in Quistclose the transaction was one of loan with no contractual obligation on the part of the lender to make payment prior to the agreement for the loan. In the present case there was no loan but there is an antecedent debt owed by the claimant. These were considered insignificant. Peter Gibson J continued, “ In my judgment the principle… is that equity fastens on the conscience of the person who receives from another property transferred for a specific purpose only and not therefore for the recipient’s own purposes, so that such person will not be permitted to treat the property as his own or to use it for other than the stated purpose. If the common intention is that property is transferred for a specific purpose and not so as to become the property of the transferee, the transferee cannot keep the property if for any reason that purpose cannot be fulfilled. In my judgment therefore the [claimant] can be equated with the lender in Quistclose as having an enforceable right to compel the carrying out of the primary trust.”
A similar conclusion was reached by the Court of Appeal in Re EVTR [1987] BCLC 646. In this case the claimant acquired a windfall sum of money and decided to assist the company that employed him by purchasing new equipment. He paid a sum of money to the company’s solicitors to be released to the company ‘for the sole purpose of buying new equipment’. The new equipment was ordered but before it was delivered the company went into receivership. The claimant alleged that the sum of money was repayable to him in accordance with trusts law. The court held in the claimant’s favour. The court applied the Quistclose principle and decided the sum was held on resulting trust for the claimant. However, in confusing the terminology as to the type of trust involved, the court also reasoned that a constructive trust was created when the sum was originally received by the defendant. Dillon L.J. declared, “On Quistclose principles, a resulting trust in favour of the provider of the money arises when money is provided for a particular purpose only, and that purpose fails ... It is a long established principle of Equity that, if a person who is a trustee receives money or property because of, or in respect of, trust property, he will hold what he receives as a constructive trustee on the trusts of the original trust property. It follows, in my judgment, that the repayments made to the receivers are subject to the same trusts as the original [sum] in the hands of the company. There is now, of course, no question of the [amount] being applied in the purchase of new equipment for the company, and accordingly, in my judgment, it is now held on a resulting trust for the [claimant].” 
The objection to the imposition of a constructive trust in the context of a Quistclose trust is that such a trust is not dependent on the intention of the lender or transferor. The constructive trust is created by the courts in order to promote good conscience or to prevent unjust enrichment. The date on which the trust is created is also significant. If the constructive trust is imposed at the time when the defendant receives the funds, then the equitable interest of the lender would appear to be created before the defendant performs an unconscionable act. The same argument may be raised with regard to the resulting trust. The point here is that the claimant’s (lender’s) equitable interest does not leave him until the sum is applied for the purpose stipulated by the lender. Accordingly, on receipt of the relevant amount the borrower merely acquires the legal title to the funds to be used for the stipulated purpose. If the sum is not used for such purpose the proprietary interest of the claimant may be asserted by him. In Twinsectra v Yardley [2002] 2 All ER 377, Lord Millett expressed his opinion that a Quistclose trust is a resulting trust for the lender, per Lord Millett, “the Quistclose trust is a simple commercial arrangement akin (as Professor Bridge observes) to a retention of title clause (though with a different object) which enables the borrower to have recourse to the lender's money for a particular purpose without entrenching on the lender's property rights more than necessary to enable the purpose to be achieved. The money remains the property of the lender unless and until it is applied in accordance with his directions, and insofar as it is not so applied it must be returned to him. I am disposed, perhaps pre-disposed, to think that this is the only analysis which is consistent both with orthodox trust law and with commercial reality.” 
An alternative analysis is to consider that the resulting trust is created only when the fund is not used for the stipulated purpose. Here it could be argued that the defendant receives both the legal and equitable interests in the fund, subject to perhaps a contractual obligation to use the fund for the stipulated purpose. If the fund is used in accordance with the common intention of the parties the defendant acquires both the legal and equitable interests. But if the defendant fails to carry out the stipulated purpose a resulting trust automatically springs up in favour of the claimant. 
Hopefully, the true basis of the Quistclose trust will be clarified by the courts in the future. In the meantime there are a variety of approaches to the Quistclose dilemma.
