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Decision appealed and summary of grounds:

1. Mr XXXXXX appeals against the decision of 29/10/2008 to the effect that he is only entitled to be paid DLA with effect from 18/09/2008 (rather than with effect from 21/07/2005) despite the fact that he left residential college on the earlier date.
2. The SSWP
 has presented his case on the basis that Mr XXXXXX falls foul of the rule on the effective date of a supersession where there is late notification of a positive change of circumstances (Regs 7(2) and 8 of the SS & CS (D&A) Regs 1999 (SI 1999/991)). The positive change of circumstances is said to be that Mr XXXXXX moved out of residential care (thus benefit became payable as Reg 9 of the SS (DLA) Regulations 1991 (SI 1991/2890) no longer operated to prevent payment). Mr XXXXXX is said not to have notified this change until 18/09/2008.

3. On behalf of Mr XXXXXX it is submitted that the decision is wrong because:

3.1. Submission A: Moving out of a care home does not affect entitlement to DLA but rather whether DLA is payable. As such, both the decision to cease payment of DLA when someone moves in to a care home and the decision to restore payment of DLA when they move out are not decisions on supersession under sec 10 SSA 1998 but under sec 8(1)(c). Decisions under sec 8(1)(c) are not subject to the rules relating to effective dates for supersessions taken under sec 10.

3.2. Submission B: Alternatively, it is submitted that it was an official error of the SSWP to supersede the award in February 2002. Instead, payment should have been suspended. Had this been done then there would have been no question of restoring payment by way of supersession when the claimant moved out of his care home. It is submitted that the Tribunal, standing in the shoes of the Secretary of State may now revise the 23/02/2000 decision so that it is merely a suspension and the DWP can then restore payments for the period.

Submission A:

Agreed Facts:
4. It is agreed between the parties that:

4.1. Mr XXXXXX lived in accommodation that counts as a care home from 13/9/1999 (see [27]
).

4.2. The SSWP on 23/02/2000 made a decision that DLA was therefore not payable from and including 13/10/1999. The SSWP was acting under the view that this decision was a supersession (see boxes ticked by Decision Maker under heading “Law” for “SSA sec 10 & D&A reg 6” at [27]).

4.3. On 29/10/2008, the SSWP made a decision that DLA was payable from 16/09/2008 (although there is a correction to 17/09/2008 on the decision)- see [48]. Again the SSWP was acting under the view that what he was doing was superseding his previous decision (“I have superseded the decision dated 23/02/2000”- [48]).
The status of decisions stopping or restoring payment of DLA when a person moves in or out of residential care:

5. Where Reg 9 of the DLA Regs applies (either in the form extant at the date of decision under appeal or the form extant as at 23/02/2000
) then a claimant remains entitled to DLA care component at the rate previously awarded but it cannot be paid. Thus taking the current form of the rule:

Persons in care homes

9.—(1) Except in the cases specified in paragraphs (3) to (5), and subject to regulation 10, a person shall not be paid any amount in respect of a disability living allowance which is attributable to entitlement to the care component for any period where throughout that period he is a resident in a care home in circumstances where any of the costs of any qualifying services provided for him are borne out of public or local funds under a specified enactment.
(underlining added for emphasis)
6. This is also absolutely clear from [26] where the Decision Maker has certified that no issue has arisen as to entitlement when stopping payment of DLA on the proforma designed for this purpose (DMA DEC 3).

7. In Secretary of State for Work and Pensions v. Adams [2003] EWCA Civ 796 (also reported as R(G)1/03) the Commissioner (and the Court of Appeal who upheld the Commissioner’s decision) was concerned with a similar question where entitlement to a benefit remained but payment was not possible. In Adams the lack of payability came from the overlapping benefit rules. The provision with which the Commissioner and Court were concerned was Regs 4 of the Social Security (Overlapping Benefits) Regulations 1979 (SI 1997/597):

Adjustment of personal benefit under Parts II and III of the Contributions and Benefits Act where other personal benefit under those Parts … is payable 

4.—(1) … an adjustment shall be made in accordance with paragraph (5) where either— 

(a) two or more personal benefits (whether of the same or of a different description) are, or but for this regulation would be, payable under Parts II and III of the Contributions and Benefits Act (which relate to benefits other than industrial injuries benefits) or under the Jobseekers Act for any period; …

…

(5)
Where an adjustment falls to be made in accordance with this paragraph and—

(a)
one of the benefits is a contributory benefit and one is a non-contributory benefit, the non-contributory benefit shall be adjusted by deducting from it the amount of the contributory benefit and only the balance, if any, shall be payable; …

(underlining added for emphasis)
8. The judgment of the Court of Appeal in Adams was given by Sedley LJ (with two concurring judgments made without speeches). He summarised the two positions as follows:
The arguments

12.
It is common ground that both the suspension and the restoration of Mr Adams’ invalid care allowance involved a decision, not merely (as was argued at one point below) an administrative step. It is central to the argument of Mr Richard Drabble QC for Mr Adams that it was a decision that could lawfully go only one way. This Mr Ward, for the Secretary of State, accepts; but he does not accept Mr Drabble’s corollary that Mr Adams was entitled by operation of law to incapacity benefit from 12 May 2000.

13.
Mr Ward argues that just as a decision is the only mechanism provided by law for the award or discontinuance of benefit, so a decision is the only recognised mechanism for restoring it. The modes of restoration are themselves dictated by the 1998 Act: revision (section 9), supersession (section 10) and appeal (sections 12-14). The decision taken here was a decision, pursuant to section 10, that payment of incapacity benefit was to supersede non-payment, and by virtue of regulation 7 of the Social Security and Child Support (Decisions and Appeals) Regulations 1999 such a decision could not be backdated further than it was.

9. Mr Drabble (for Adams) was reported as arguing as follows:

14.
Mr Drabble does not take issue with any of these propositions except the first. He contends that a decision relating to payment under an extant award is distinct from a decision on its duration, its revision or its supersession. This is because none of the three latter powers is relevant where the entitlement to invalid care allowance has been established all along and the only question is whether “for any period” (to quote regulation 4 of the Overlapping Benefits Regulations) something inhibits payment of it. While therefore he accepts that a decision is required to restore a now unblocked non-contributory benefit (to argue otherwise would be to strip such questions of the right of appeal), he contends that the decision is made under section 8 and so is not inhibited by the fetter on retroactivity which affects supersession decisions.
10. The Court was of the view that the case turned on whether the decision to restore payment was a sec 8 or sec 10 decision:

Discussion

16.
The single question we have to answer is whether the decision to resume payment of Mr Adams’ invalid care allowance was a supersession decision under section 10 or a decision under section 8 either on a claim for a benefit or under or by virtue of a relevant enactment.

11. The Court held as follows:

17.
Everything in the phraseology of the initial decision letter cited in paragraph 3 above indicates that, if a time were to come when Mr Adams’ incapacity benefit ceased, the invalid care allowance to which he was entitled would become payable. This in my judgment accurately reflects the law. An “award” of invalid care allowance signifies an extant decision that the claimant is entitled to it. Unless there is some legal inhibition on payment of it, payment follows as of right. Here there was such an inhibition until 12 May 2000. Thereafter there was none.

18.
What then was the nature of the decision, when it was finally made in March 2001, to restore payment of the allowance? It is not impossible to regard it as a decision to pay which superseded the decision not to pay. But it is more in conformity with the legislative scheme to regard it simply as a decision on a claim for a relevant benefit, or as a decision falling to be made under the enactments which had so far created an entitlement but had inhibited payment. The decision to restore payments after May 2000 was predetermined by the decision notified in February 1996.

12. The issue has arisen again in R (on the application of Blakey) v Secretary of State for Work and Pensions [2008] EWHC 172 (Admin). In that case, the High Court followed Adams (para 43) but refused to grant the relief sought by the claimant on the basis that she had not acted soon enough and judicial review remedies are discretionary. The issue was again the overlapping benefit rules. The Court made it clear (see para 47) that a decision stopping/restoring payment was a decision under sec 8(1)(c) SSA 1998 and not sec 8(1)(a) and therefore the anti-test case rule in sec 27(1)(b)(i) did not cause any problem (see para 48).
13. It is submitted that just as a decision stopping or restoring payment of carer’s allowance due to another benefit being payable under the overlapping benefit rules is not a supersession the same must be true of a decision stopping or restoring payment of DLA due to the fact someone is in a care home. It is of note that although the Court of Appeal in Adams buttressed its reasoning by reference to the fact that in overlapping benefit cases the Secretary of State would know when another benefit was in payment or not it did not base its reasoning on this point but rather on its view of the scheme of the 1998 Act which provides that where entitlement continues then there is nothing to supersede.
Submission B:

14. In CA/3800/2006 the claimant was in a care home but became self funding (meaning that AA became payable). The DWP had (purportedly by way of supersession) made a decision stopping payment of benefit when the claimant went in to the care home. It appears that the learned Commissioner was not referred to Adams by the SSWP and so the issue of whether such decisions are, properly speaking, supersessions was not considered. On this basis, under Submission A above, we are of the view that CA/3800/2006 was decided per incuriam and is not binding on the Tribunal (ie it is not authority for rejecting Submission A which it is our view is the correct position).

15.  However, the same result was effectively arrived at for the claimant (payment for the whole period of entitlement) by a different analysis because the representative for the SSWP in that case made a concession which was accepted by the Commissioner. It is submitted that a similar result can be achieved in Mr XXXXXX’s case.
16. The representative for the SSWP had said that rather than supersede entitlement when the claimant was in a publicly funded care home the SSWP should have simply acted under Reg 16 of the D&A Regs:

….Instead of terminating payment on supersession, the representative submits that the payment should have been suspended under regulation 16 of the Social Security and Child Support (Decisions and Appeals) Regulations 1999. Regulation 16(1) authorises the Secretary of State to suspend payment of a relevant benefit in prescribed circumstances. Attendance allowance is a relevant benefit: see section 39(1) and 8(3) of the Social Security Act 1998. The prescribed circumstances are set out in regulation 16(3). The representative suggests that either 16(3)(a)(i) or (ii) may apply:

‘(3)
The prescribed circumstances are that-

(a)
it appears to the Secretary of State … that-

(i)
an issue arises whether the conditions of entitlement to a relevant benefit are or were fulfilled;

(ii)
an issue arises whether a decision as to an award of a relevant benefit should be revised under section 9 or supersession under section 10’.

Regulation 16(3)(a)(i) did not apply in the circumstances of this case, because payment is not an issue of entitlement. However, regulation 16(3)(a)(ii) did apply.
17.  The Commissioner went on to hold that if the claimant had ceased to pay for her own care permanently then the supersession could have been made. In our case, it is submitted that, similarly, the SSWP could have done the supersession once it appeared that the claimant was going to remain in residential care beyond being an attender at the college (it would be surprising if this were to be the case).

18. The Commissioner then commented that:

14. There is, of course, the problem that the decision-maker used the supersession provisions rather than the suspension provisions. That is easily overcome. The tribunal was entitled to take any decision that the decision-maker could have taken when making the decision under appeal: see the decision of the Tribunal of Commissioners in R(IB) 2/04 at paragraph 25. 

15. What decision should the decision-maker have made? The Secretary of State’s representative accepts that the approach course should have been suspension rather than supersession. In effect, there was an official error. That mistake can be corrected by revision under regulation 3(5)(a), substituting a suspension of payment. That suspension could then be lifted under regulation 20. Alternatively and more simply, the decision-maker could have acted with the benefit of hindsight and simply decided that neither supersession nor suspension was not required and payment could be made under the original award of attendance allowance. 

19. In just the same way the Tribunal in the present case can revise the 2000 decision on official error grounds and restore payment to Mr XXXXXX.
20. The Tribunal is asked to note that Mr XXXXXX’s grounds of appeal at [5] make this argument (albeit more briefly) despite which the SSWP has in his submission summarised the grounds of appeal as being that Mr XXXXXX simply feels he should be entitled to the benefit. It is submitted that such a standard of argument from the SSWP when faced with an appeal notice which in fact sets out a proper argument and refers to relevant caselaw fails in the duty of the SSWP to assist the Tribunal in meeting the overriding objective of the Tribunal Procedure (First-tier Tribunal) (Social Entitlement Chamber) Rules 2008 (SI 2008/2685).
� Secretary of State for Work and Pensions


� References in square brackets are to page numbers in the response to the appeal prepared by the SSWP.


� The version in force as at 23/02/2000 was for our purposes not materially different.





