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SOCIAL SECURITY ACTS 1975 TO 1984
APPEAL FROM DECISION ON REVIEW OF ATTENDANCE ALLOWANCE BAORD ON A QUESTION OF LAW
Attention required for an award of attendance allowance must be reasonably required but need not be medically required.
A claimant for attendance allowance was mentally handicapped and suffered from grand mal epilepsy. She was incontinent by night and received attention for 15 minutes twice per night for changing night clothes and sheets. The delegated medical practitioner (DMP) considered that, if adequate padding was used, in the absence of any tendency to skin vulnerability there was no medical need for repeated changing of the bed. He did not accept that the claimant required prolonged or repeated attention by night in connection with her bodily functions under section 35(1)(b)(i) Social Security Act 1975.
Held:
The Act is concerned with whether a claimant "reasonably requires" the relevant attention from another person see Regina v. Social Security Commissioner ex parte Connolly. It is not necessary that the attention should be "medically required" and by restricting his decision to medical considerations the DMP's decision was erroneous in law.
DECISION OF THE SOCIAL SECURITY COMMISSIONER
1. My decision is that the determination of the delegated medical practitioner (DMP) of the Attendance Allowance Board dated 22 February 1985 was erroneous in point of law and it is set aside. The matter must be referred back to the Attendance Allowance Board or to another DMP.
2. The determination above mentioned was a determination that an earlier decision of another DMP given in 1973 to the effect that the claimant satisfied one or both of the day conditions but neither of the night conditions for an award of the attendance allowance though reviewable should not be revised. The substantial question was whether the claimant satisfied the night attention condition in section 35(1)(b)(i) of the Social Security Act 1975, that she was so severely disabled physically or mentally that she required prolonged or repeated attention during the night in connection with her bodily functions. The claimant is a woman now aged 39 who is mentally handicapped and suffers from grand mal epilepsy and is incontinent of urine. It is contended on her behalf in particular that her incontinence meant that she required prolonged or repeated attention during the night in connection with her bodily functions. On this the DMP from whose determination the claimant now appeals wrote as follows:
"In this connection, I note from the latest medical report completed on 23 July 1984 that she needs attention twice every night, for 15 minutes at a time because she is incontinent of urine and she needs help to change her clothes and her incontinent sheets. I note from [the social worker's] letter dated 19 December 1984 that [the claimant] is incontinent of urine and sometimes of faeces. I accept that she is incontinent of bladder and sometimes of bowels by night which necessitates changing of bedclothes and nightwear. However, if adequate padding is used and in the absence of any sign of, or tendency to, skin vulnerability there is no medical need for repeated changing of the bed after the attendant has gone to bed and I do not consider attention given for 15 minutes at a time to be prolonged. Viewing the evidence overall I do not accept that she requires prolonged or repeated attention during the night in connection with her bodily functions, or that she has required such attention throughout the period under review."
3. In granting leave to appeal in this case I invited consideration of the question whether before rejecting the need for attention in connection with incontinence in the absence of any sign of, or tendency to, skin vulnerability, the claimant's advisers ought to have been given an opportunity of commenting on (or adducing evidence on) this point, which is not specifically dealt with in any of the standard forms used in this case. I am not, however, allowing the appeal on this account and I say no more about it.
4. The claimant's representatives have put forward a more formidable point, viz. that the DMP has imported a new condition of medical need into the section and has accordingly asked himself the wrong question. In support of this they seek to introduce new evidence in the form of an opinion of a professor of geriatric medicine profoundly disagreeing with the conclusion that there is no medical disadvantage to a patient lying all night in a wet bed.
5. This new evidence can be admitted only in support of an argument that the conclusion reached was one which no DMP properly instructed as to the law could have reached. Fortunately I consider that I can find the decision erroneous in point of law without its being necessary to accept such a submission. In my judgment if the Act had made it a condition that the relevant degree of attention should be medically required I should not have been able to conclude that the DMP's conclusion was one that could not be reached by a medical man properly instructed as to the law. Indeed I have encountered the same view expressed by DMP's in the past. 6. But in my judgement the DMP asked himself the wrong question. The Act requires that the person concerned shall be so severely disabled mentally or physically that he (or she) requires from another person the relevant attention. It does not say "medically requires". In the recent case of Regina v Social Security Commissioner, Ex parte Connolly [1986] 1 [WLR p424-433 the Court of Appeal approved the opinion of the Commissioner expressed in that case at an earlier stage that "requires" in the section means "reasonably requires". Now of course if something is medically required it is reasonably required. But something may be reasonably required for other than medical reasons, and the DMP by restricting himself to medical considerations misdirected himself. It is perhaps because adjudication in attendance allowance matters on points of medical and other fact is entrusted only to medically qualified persons that the DMP considered only medical considerations. But all questions of fact are left to them, not just medical questions. For instance a DMP who has reached a conclusion on what attention is required at night has to go on to consider the essentially non-medical question whether such requirement is of repeated or prolonged attention. If he were to say that it was not prolonged in a medical sense he would indicate an error of law.
7. I have not overlooked that in the passage above cited the DMP used language that might be interpreted as indicating that even if the attention in connection with her incontinence was required such attention was not prolonged and that this, if it had properly covered also the question whether it was repeated, would have been sufficient to dispose of the case irrespective of the meaning attributed to the word "required". But it did not extend to the consideration of whether the attention in question was repeated; and on that issue there were other matters giving rise to a possible need for attention at night that fell to be taken into account; such as the possible consequence of occasional incontinence of bowels and the need for attention on the occasions of nocturnal incidents of grand mal epilepsy, on which there was evidence. These matters will be for consideration by the Board or DMP who reconsider the case.
8. The appeal is allowed.
(Signed): J. G. Monroe
Commissioner
