
Winning Ways: Top Tips

1.
What do you do best?


You get people to hearings 


You get medical evidence 

Some do much more. But if that is all you do, it is already a great deal. 

How can you do better? 

Oral hearings 

One of the common breakdowns is over the request for an oral hearing. 
If you are helping draft an appeal notice, you can ask for an oral hearing in that. 

If you are consulted later, confirm the request for an oral hearing as soon as you are instructed. Any request – phone call even - before the actual date of hearing, removes the jurisdiction of the tribunal to deal with the case on the papers. The call centre system has the advantage that phone calls should be reliably recorded on GAPS – the electronic system. 
Paper cases of course move faster than oral ones, because they are not waiting for a hearing date to be notified, and they are not tied to a particular venue. If you are not sure if the client has asked for an oral hearing, speed is of the essence. 

Success rates are universally lower if people don’t ask for or attend oral hearings. - those attending two or three times as successful. 

Medical evidence
If you send in a report from the GP, give us the letter requesting it. A good letter may raise questions but does not project the answers – they have to come unprompted from the GP. 
The alternative is to ask or get the claimant to ask for GP records limited to consultations and hospital correspondence, from a certain date - maybe 2 years. Hospital correspondence should prompt the inclusion of report back to the GP on any specialist referral and so avoids the need for a consultant report. 
2.     Give us the facts

What do we most need? We know the law – limit points of law to new or difficult. We do have a lot of experience. We have a bundle of documents, strictly (not always) all the evidence available to the decision maker. 
What don’t we have? 
We don’t have the primary facts

We don’t know the story behind what is in the form 
DLA and ESA forms give us generalities. 
DLA question
How far can you normally walk (including any shorts stops) before you feel severe discomfort? 

ESA question
Can you move at least 50 metres before you need to stop?
Those are not easy questions. 

They are not questions people know the answer to. 

They are not questions which have a right answer. 

They are generalisations. The best we can hope for is that the answers are broadly accurate. But sometimes the answers on the form turn out to be wildly inaccurate. Not dishonest, just wrong  – 30 metres in five minutes, for example.  That would be accurate for very few people; most people simply can’t walk that slowly! 

So we have the answers to the questions, but they can’t be taken at face value – for one thing, because to do so favours those who make a fuss over those who are stoical and play down their disability. 
How far can you walk without severe discomfort? 

You have to know a lot about someone to answer that question, so we have to know a lot in order to evaluate the response given. 

What do you have to know to answer that question? 

You have to know what the disability is, what someone does, where they go, how often, what it feels like to do that, how much it varies.  You also need to know how long that distance is – everyone’s idea of 30 metres differs. 

Establishing the facts behind the generalisations helps: what were you thinking of when you wrote that? How far do you think 30 metres is? How long do you think 5 minutes is. Where do you actually go? Is that a distance you can do every day? How long does that take you? How long did it used to take you before your accident?  How does it feel after you have done that? 
These are simple primary facts: 

He has osteoarthritis affecting both knees, left worse than right. He is on the waiting list for an operation. He is taking tramadol for pain, increased from co-codamol last year. He lives alone and has no-one to shop for him. He shops at the general store that is part of the garage 75 yards from his flat, although the choice is limited and prices are high. He walks there and back without sitting because there is nowhere to sit, but some days he goes without things he needs because he is in too much pain. He cannot walk round a supermarket. To see the doctor he goes by bus, because he has to, but sometimes he gives up and goes home before the bus comes. 
That picture is not in the evidence we get, and that is the evidence we need. 

Help us get behind the generalities. We can’t apply the law without understanding the simple primary facts. 
Don’t forget to illustrate variation: no day is the same. We need to know the peaks and troughs, the distance between them and what the impact is day to day. Move away from generalities.

Remember: examples not assertions.
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Evidence or submission?                 

What you say is a submission. You are explaining to us what award you think the client is entitled to. 
It has to be supported by evidence.
Two common mistakes: 


i)
Fact and evidence free zones: 



Making a submission without explaining what facts you rely on 



and without pointing to where those facts are to be found in the evidence: 





ii)
Submission first, evidence after: 



Producing an account of the facts to support your submission that is 


unrelated to the rest of the evidence. 

Why would we accept either of those as helpful? Particularly the second – we can on the whole just ignore the first! But the second tends to include unattributed statements of fact which conflict with what is in the papers already!  We won’t immediately think that is the most reliable evidence in front of us. 
A submission is helpful, but we have to understand why you are making it. 

A submission has to be supported by evidence. Either it is based on what is said in the documents and you can take us to the page, or it is based on new evidence from your client , in which case there has to be oral or written evidence from the client. 

If the account you are relying on is different from the picture in the papers, don’t think we won’t notice! Address that. Offer explanations. 

So: 
· Show how the evidence in front of the Tribunal supports your submission by referring to it – use the page numbers! 

· Add to the evidence: nothing stops someone producing a better, clearer statement of the facts for the Tribunal. 

· But don’t try to give evidence! You – on the whole – can’t give evidence. That is because you don’t know this person’s circumstances of your own knowledge. You may be able to tell us what he has told you, but that is his evidence, not yours, and comes better from the claimant. Even if he or she then confirms it, it hasn’t come unprompted, so the evidence is potentially devalued. 
· If the case you are presenting differs from the evidence in the papers, don’t duck it: address why. 
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Spring no Surprises. 

The client must know what is being said on their behalf. Statements should be signed and dated by the client. 
There is one representative, who was so pleased with her first submission for her first client (ie what she said about the client, a mixture of new statements as to facts and her own urgings) that she adopted and built on it for each case thereafter. So every submission contains an admixture of conditions, symptoms, troubles, medication, from all her previous cases. Those hearings consist of the Tribunal trying to sort out with the client whether there is any truth in what has been put forward on their behalf, with increasing shock and disbelief for the clients, realising what has been said about them.  

Your client MUST know what is being said on their behalf. 
5.
Keep it honest
I make no assumptions here. Or rather, my assumption will be that representatives are honest and that their clients are honest. But we have other evidence.
We have people saying in evidence they were told to write the form as it was on their worst day. 

We have had representatives telling us that that is what they do. 

Take this example: DLA overpayment, covering two three-year periods. The first period is covered by a claim form that the man had completed himself.; the second period by a period covered by a claim form completed for him by a local representative, from an agency with a reasonable reputation!  The second form described things based on his worst days - only. 

There was no entitlement for either period. But the overpayment for the first period was based on a claim form patently honestly completed. The overpayment for that period was not recoverable. The overpayment for the period covered by the form completed in consultation with representative was fully recoverable. 

He had to pay back £9,000 – not including other benefit overpayments. Disaster. 
It doesn't just affect that claim. Careful panel members make a mental note of people or agencies they feel have misled them, others might be tempted to see you all as tarnished. 

6.       There are Rules  - Read Them

Every day, I see applications from reps written in blithe disregard of the Rules. We have to apply the Tribunal Rules – we don’t have absolute power! 

The Rules are The Tribunal Procedure (First-Tier Tribunal) (Social Entitlement Chamber) Rules 2008.
If you are publicly funded to give advice, you are expected to give advice, not make it up as you go along. There are time limits. Check them. Know them. If reasons are required, give reasons. 
Make it clear what you want.
If you want pre-hearing directions, don't say so in the middle of the third paragraph down of a letter or on the second page. The clerks’ job is to match the evidence to the file and circulate it.  If you want them to do something else – ie refer it to a Judge for directions, make it very clear. - and follow it up if nothing happens. 

If your application is late, ask for time to be extended and give reasons. Don't just hope we won't notice. If the application is late and you don't ask for time to be extended, we are not bound to get the clerk to write and ask for reasons. We are entitled to expect you to put your case fully to start with. 

There are different kinds of application for set aside. A decision can be set aside for either a procedural difficulty leading to injustice (Rule 37) or for error of law (Rule 38).   Make it clear what you are asking. If it is error of law, any application has to be first treated as a request for a statement and you then have to reapply for permission to appeal. 

So these are the rules: 

· Look at the Rules and decide what you want, what grounds are required and what the time limit is. 
· Set out your case - don' t ask us to identify it for you and don’t expect a second chance. 

7.     Help Us 
This is a massively busy system. We have met the challenge of doubling caseloads in a very short time astonishingly well, but there is no slack.

Our lists are busy. If you send in evidence at the last minute, or on the day, the best you can hope for is an adjournment. The panel may read it, but fast - is that what you want?

If you send stuff in and don't get it back numbered, we may not have got it. 

If you send stuff in, make sure your client 
i) 
knows that; 
ii) 
has read and approved it;
iii) 
has a copy at the hearing in case it did not reach the panel. 

If you have their copy of the papers and you are not coming to the hearing, GIVE IT BACK TO THEM.  They need it, you don’t. 
Get the client to check at the hearing, or, if you are there, check yourself, that the panel has whatever you have sent in. I am very reluctant to set aside a hearing where someone attended but only later says there was evidence sent in that the Tribunal can’t have seen. 
Tell us 

· If you have lost touch - it goes to the heart of whether you are instructed and can act. 

· If your client has moved.

· If you need more time - better tell us in advance than once listed. Once listed the case is expected to proceed. 

8. 
Listing: Don't expect the impossible

Don't expect the administration to be able to accommodate every inconvenient date. The system has been overloaded with cases that couldn't be listed because the representative's only available date was every other Thursday between 11 and 1, except when there is an R in the month. Cases have to be listed, and will be, even if every variation on part-time working cannot be accommodated.   That is the way it is. 

Why can’t you just list on the next available day that has a slot that suits what we want? 

The administration can’t list infinitely far ahead. There are complexities, such as where the hearings are to be, whether there is a room and a clerk available, what kind of panel is required. Once sessions are available for listing, the popular slots are filled quickly, so then there is an immediate backlog of cases where representatives are giving limited availability. If a case can’t be immediately listed, there is a risk of further delays or complications – the file has to be got out, dates of availability change, people move, there are complaints about the delay, and so on. The clerks have to work harder on each of those cases and there is more risk of things going wrong.  

We can’t work like that. We cannot guarantee to match hearings to your availability. 
9.     Don't be a pudding

If you come to a hearing as a representative, you are expected to take part. 
 If the right questions have not been asked, or if you feel your client in the pressure of the moment did not say what they could have to explain well, ask open questions to help. They have to be short, simply put, factual questions that do not point to the expected answer. 

Open questions 

What happens when.... 

Tell us about.... 

Can you help the panel understand.... 

Closed and leading questions

You fall over without warning, don’t you? 

When you fall over without warning, does your frozen shoulder stop you getting up without help?

Is the reason you can’t you use a wheelchair  that you have  ….? 
It’s because you are scared of falling, isn’t it? 

If you don’t have the courage to ask questions and risk being snarled at for doing it wrong, tell the panel, “Could you ask a bit more about.... “  
It is a mistake to start giving the claimant’s evidence for them at that point – you can only repeat what you think they said. They can no longer give that evidence without it appearing prompted, so you end up having devalued the evidence you believe they intended to give. 
Closing submission 

The tribunal will base their decision on what has been said and what is in the papers.  Your job at the end is to say why that evidence supports what you are asking for. Don't shirk it.

If you sit their like a pudding, and say nothing, you will not get leave to appeal or a rehearing on the basis that the tribunal "asked the wrong questions" "didn't probe fully". 

In fact, if you were there and did not ask questions or make a submission, you are the one at fault! 

Learn from the good presenting officers - they can summarise the evidence that supports the decision they are contending for. 
But they are succinct:  Our lists are heavy. There is always someone waiting. You have to go straight to the point and keep it brief. 

10.
Celebrate 
A Tribunal without good representation is weaker.  Good representation adds enormously to the quality of the work done by the Tribunal.  We learn from it both in relation to our understanding of disability and in the application of the regulations.  A Tribunal can always learn from good representation. 

We value you. We need you. People need you. 
Take pride in what you do. 

Martha Street 

District Tribunal Judge 

February 2013 
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