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1. This is an appeal against the decision dated 17 October 2017 as confirmed by the Mandatory Reconsideration (MR) notice dated 29 November 2017.  The MR notice confirmed the determination of 4points on the Daily Living Component and 4 points on the Mobility Component.  The outcome decision was to refuse the claim.
2. The Decision Maker (DM) avers S4(4) of the response page E)
The Health Professional is an independent trained disability analyst and assessed Mrs Y’s functional ability based on their knowledge of her medical conditions.  Their report includes clinical findings and formal and informal observations covering physical and mental health problems with Mrs Y who gave a full account of a typical day

I consider the Health Professional’s report is objective and accurately reflects Mrs Y’s ability to complete the Daily Living and Mobility activities. 
2.1  On 7 February 2018 the House of Commons Work and Pensions Committee published a report “PIP and ESA Assessments”.  That report concluded inter alia: (any emphasis is mine)

Ultimately, while the Department sets quality standards, it is up to contractors to meet them. The Department’s existing standards set a low bar for what is considered acceptable. Despite this, all three contractors have failed to meet key targets on levels of unacceptable reports in any single period. In Capita’s case, as many as 56% of reports were found to be unacceptable during the contract. The Department’s use of financial penalties to bring reports up to standard has not had a consistent effect. Both Capita and Atos have seen increases in the proportion of reports graded “unacceptable” in recent months. Large sums of money have been paid to contractors despite quality targets having been universally missed. The Government has also spent hundreds of millions of pounds more checking and defending the Department’s decisions.
2.2   The DM’s assertions are arguably unsustainable in the light of the above.
3. The health care professional (HCP) who carried out the assessment was a physiotherapist who apparently has no specialist training or qualifications in either endocrinology or mental health. (It is accepted that hypothyroidism can cause cognitive and psychological symptoms, and the NHS acknowledges this see https://www.nhs.uk/conditions/underactive-thyroid-hypothyroidism/symptoms/ )  
3.1 I will concede that in JF v Secretary of State for Work and Pensions (ESA) [2013] UKUT 0269 (AAC) CIB/419/2011, Judge Ovey held (at [19]) that as a matter of law, the Secretary of State can rely on a medical report that had been prepared by a non-specialist nurse or paramedic , but Judge Ovey’s decision does not make an HCP’s qualifications (or lack of them) irrelevant. 

3.2 
In JH v Secretary of State for Work and Pensions (ESA) [2013] UKUT 0269 (AAC) CE/3883/2012 (at [22]) Judge Mark seems to disagree with Judge Ovey

22.
Where, however, the disability analyst is a physiotherapist and the problems she is dealing with are mental health problems the opinion of the physiotherapist as to the conclusions to be drawn have no probative value whatsoever.  This is because the physiotherapist has no professional expertise in mental health matters.  Although the strict rules of evidence do not apply, a tribunal can only take into account evidence that has probative value, so that, for example the decision of another judge as to the facts is simply his or her opinion as to the facts and has no probative value (see AM v Secretary of State, [2013] UKUT 094 (AAC), paragraphs 19-24, and the interim decision of Judge Turnbull in CH/1168/2011 setting aside the decision of a tribunal on the ground that it had relied in part on the findings of fact of another tribunal which represented no more than the opinion of that earlier tribunal as to the matter).

3.3 Mr Commissioner (now Judge) Jacobs held in CDLA/2466/2007 (at [35])

 The tribunal has to decide whether the factual basis of the opinion was correct. To the extent that it was not and the difference is significant, the value of the opinion is undermined. If the tribunal accepts the factual basis as correct, the tribunal must decide whether to accept the opinion. In doing so, it will be relevant to know the professional background of the disability analyst. The tribunal may accept that they have all been trained and approved. But that training is supplementary to the analyst’s professional training. It cannot turn a doctor into an occupational therapist or a physiotherapist into a doctor. And the professional background may be relevant to assessing the opinion given. To take some obvious examples, an occupational therapist’s opinion on the aids that would assist a claimant may be more useful than that of a doctor, while a doctor’s opinion on the risks of injury during an epileptic seizure may be more useful than those of a physiotherapist. (In practice, I suspect that the matters referred may depend on the particular’s analyst background.) Accordingly, the tribunal will not be able to place much, if any reliance, on an opinion given by an analyst whose primary area of experience and expertise is not known

3.4
 A Three Judge Panel (3JP) considered the issue in in [2015] AACR 23, but there is I submit nothing in the decision that would detract from what Judge Jacobs held in CDLA/2466/2007. (or for that matter what Judge Mark held in JH) Indeed, the 3JP held (at [ 38)]:
38 .In a assessing the weight to be given to any report addressing the functional impact of any medical condition on a claimant, a First-tier Tribunal should consider (a) the level of the author’s expertise (for example, an HCP or a consultant psychiatrist) and (b) the knowledge of the claimant possessed by the author (for example, knowledge gained from a one-off assessment or that gained as a treating clinician). Additionally, the date of the evidence, its comprehensiveness, and its relevance to the issues the tribunal has to determine are also key matters for the tribunal to consider. Importantly the tribunal should explain its reasoning for attaching weight to one type or piece of evidence rather than to another
4. The HCP’s lack of knowledge may be reflected in his notes at p71 of the bundle.

4.1 The HCP lists Miss Y’s medication supposedly taken from the PA4, (although I suspect that the HCP really meant the PA2 see p 7 of the bundle)

4.2  The list as noted by the HCP would otherwise be unremarkable as the medication with the exception of thyroxine is within the standard doses recommended in the British National Formulary (BNF).
4.3  The dose listed for thyroxine far exceeds anything in the BNF and would amount to a fatal overdose.
4.4  The largest maintenance dose of thyroxine recommended by the BNF is 200mcg. The dose cited by the HCP is more than 1000 times higher than the BNF would otherwise recommend
4.5 I concede that Miss Y stated herself that she was taking 250mg of thyroxine, but she is not a health care professional and she may well not know the difference between micrograms and milligrams, but an HCP should know the difference and is expected to be accurate in his reporting.  This was clearly not the case here.
5. Even if the above gross inaccuracy arose because of typing errors, this still suggests that the HCP was to say the least careless with the proof reading of his report. 

5.1 There are other aspects of the report which suggest that the HCP has set out to minimise Miss Y’s limitations.

5.2 If Miss Y is taking 250mcg of thyroxine per day, this suggests that her hypothyroidism is severe, given that the highest maintenance dose recommended by the BNF is 200mcg.
.

5.3  Obesity is commonly associated with hypothyroidism and although this is listed by Miss Y on her PIP2 (p6 of the bundle), this is not noted by the HCP (p71 of the bundle) or by the DM (Section 2 of the response page B)
5.4  The HCP does note that Miss Y is of “over average build” (p78 of the bundle)
5.5  According to the Adult Obesity Health Survey (HSE) for England 2014, the average Body Mass Index (BMI) for men and women is 27.2kg/m2.  I will concede that the average person in England is overweight given that the accepted threshold for being overweight is a BMI of more than 24.9 kg/m2.
5.6  A BMI of 30 or above is considered to be clinically obese, and if I was being generous to the HCP in the present case, I may not have questioned the HCP’s statement if Miss Y had a BMI or around 30.

5.7  Miss Y is 5’7” (1.71m) tall and weighs around 29 st (184.5kg).  This means that her BMI is of the order of 63.1 
5.8 The above shows HCP has grossly minimised Miss Y’s condition and I suggest this undermines the credibility of the whole report.  It is also strongly arguable that the probative worth of the report is also substantially undermined by the HCP’s lack of qualifications and experience as evidenced by the inaccuracies outlined at [4-4.4] above
6 I will concede that when Miss Y completed her PIP2 she may not have fully understood the Descriptors (e.g. what is meant by “complex information” in Descriptors 7 and 8), but I am also reminded that Regulation 4 (2A) requires that the tasks can be carried out:
(a) safely;

(b) to an acceptable standard;

(c) repeatedly; and

(d) within a reasonable time period.
7 There are now a number of authorities where the meaning of Regulation 4(2A) was considered

7.1 In PS v SSWP [2016] UKUT 0326 (AAC) CPIP/665/2016, Judge Markus held at [ 11] 

11.
What the Appellant was saying in his written and oral evidence was that he suffered pain when he walked, that he would walk slowly for a short distance despite the pain but that it would get worse until the pain would stop him. It could not properly be assumed that, because the Appellant managed to keep going for a certain distance, any pain he experienced while he was walking was not relevant. If a claimant cannot carry out an activity at all, regulation 4(2A) does not come into play.  Where a person is able to carry out an activity, pain is clearly a potentially relevant factor to the question whether he or she can do so to an acceptable standard.

7.2 In PM v SSWP (PIP) [2017] UKUT 0154 (AAC), Judge Gray held at [ 20]
To the extent that this definition was interpreted to exclude the appellant's choice as to how often she would ‘move around’ (in the words of the schedule; I might use the expression ‘walk’) and replace that choice with an objective test of how often she needed to do so, that was wrong. I reiterate my observations in EG cited above. If the tribunal looked at the concept ‘repeatedly’ on one walk to a local shop and then back home each day, which an appellant could accomplish at one stretch, perhaps because it felt that she would be able to pick up what she needed on such an outing, that would be to assess her on an overly limited basis: she may wish to walk on to the park, or meet a friend, and why should she not? That extended walk may necessitate rest periods thus the concept of repeatedly is wider. Using Judge Jacobs point in relation to dressing, to which I also refer above, a tribunal does not need to accept the genuineness of an extreme routine put forward in an apparent attempt to "generate" points, but if it is accepted that somebody would like to walk further or more frequently, and such activity is not inherently unreasonable then that wish should be factored in to the calculation of how often the activity being assessed is reasonably required to be completed. To address this matter otherwise would be to calculate entitlement upon the tribunal’s view of what the disabled person's activities should be. Directly in the PIP context I draw support for that proposition from the comments of Upper Tribunal Judge Hemingway in CE-v-SSWP (PIP) [2015] UKUT 643 (AAC) at [34]:

It seems to me it makes no sense to say a person is able to perform an activity as often as reasonably required if they cannot do so for a part of the day in which they would otherwise reasonably wish or need to do so. (my emphasis).

I pick up on a different aspect of that comment in my closing remarks. I also consider pertinent the dicta of Lord Slynn of Hadley in Secretary of State –v- Fairey (R(A) 2/98); although made in the context of the Attendance Allowance scheme the assessment was of attention "reasonably required".

‘ In my opinion the yardstick of a "normal life” is important; it is a better approach than adopting the test as to whether something is "essential" or "desirable". Social life in the sense of mixing with others, taking part in activities with others, undertaking recreation and cultural activities can be part of normal life. It is not in any way unreasonable that the severely disabled person should want to be involved in them despite his disability. . What is reasonable will depend on the age, sex, interests of the applicant and other circumstances. To take part in such activities sight and hearing are normally necessary and if they are impaired attention is required in connection with the bodily functions of seeing and hearing to enable the person to overcome his disability. As Swinton Thomas LJ in the Court Of Appeal said "Attention given to a profoundly deaf person to enable that person to carry on, so far as possible in the circumstances, an ordinary life is capable of being attention that is reasonably required." 
8  I suggest that if the above authorities are followed, Miss Y should at least satisfy the following Descriptors for at least 50% of the time

Daily Living Descriptors

1(b) 

2 points
3(b) 

2 points

4(b)or (d)
2 or 3 points

5(b) or (d) 
2 or 4 points

6(b) or (d)     
2 points

9(b) or (c)
2 or 4 points

Mobility Descriptors

2(e) 12 points

9 Miss Y states in her PIP2 that she has a propensity to fall, and I am reminded that the Three Judge Panel (3JP) held in [2017] AACR 32 that an assessment under paragraph 4(2A)(a) of the PIP Regulations that an activity cannot be carried out safely did not require that the occurrence of harm was “more likely than not”, a tribunal must consider whether there was a real possibility that could not be ignored of harm occurring, having regard to the nature and gravity of the feared harm in the particular case. Both the likelihood of the harm occurring, and the severity of the consequences were relevant
9.1 The 3JP also held that if, for the majority of days, a claimant was unable to carry out an activity safely or required supervision to do so, then the relevant descriptor applied. That may be so even though the harmful event or the event which

triggered the risk actually occurred on less than 50 per cent of the day.

9.2 I suggest that the conclusions of the 3JP in [2017] AACR 32 are consistent with earlier decisions where the need for supervision was considered, and I am also reminded that in R(A)11/83 the Tribunal of Commissioners held the the possibility of an epileptic biting his tongue may amount to substantial danger sufficient to give rise to a need for continual supervision..

10 Miss Y outlines her difficulties relating to other people at p25 of the bundle, and at p34 of the bundle states that her bother and son deal with her every day. 
10.1 I am reminded that the Scottish Court of Session held in THE SECRETARY OF STATE FOR WORK AND PENSIONS v MMcK [2017] CSIH 57.  that for the purposes of Descriptor 9, Social Support need not be given by someone who is professionally qualified, nor does the support given have to be contemporaneous with the person’s engagement with others.  The Court also held at [55]

In our opinion the critical distinction between “prompting” (as defined in the Schedule) and “social support” is the fact that social support comes from a person trained or experienced in assisting people to engage in social situations. That does not mean, as the argument is somewhat unkindly parodied in some of the cases, that “prompting” qualifies as “social support” merely because the help is in fact given by a person trained or experienced in assisting people so to engage. There has to be some necessity for the help to be given by a person with this training or experience. In many cases it may well be that that is because the help is of some specialist kind which only a person trained in that specialism can deliver. For example, psychological support would normally be given by someone trained in psychology. This would clearly count as “social support”. But there may be cases where the support is in the nature of encouragement or explanation but, because of the claimant’s mental state, will only be effective if delivered by someone who is trained or experienced in delivering that type of support to that individual. In such a case there will not be a qualitative difference in the help given, but the help can be regarded as “support” because of the necessity for it to be provided by someone trained or experienced in delivering it.
10.2 It is therefore strongly arguable that in the light of MMcK, 4 points should be awarded on Descriptor 9 (c)

11 I therefore ask the Tribunal to allow the appeal for the reasons outlined above. 
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