"Mr ………. was first awarded an increase in his Incapacity Benefit in respect of a dependant on 00/00/00. In 2006 that decision was superseded under section 10 of the Social Security Act 1998 and the dependant’s addition was withdrawn. On 00/00/00 a further decision was made under section 71 of the Social Security Administration Act 1992 that Mr ……… had been overpaid the sum of £……… because it was alleged that he had failed to disclose the material fact that his wife’s earnings had increased and that that sum was recoverable from him. 

A Social Security Appeal Tribunal sitting on 00/00/00 overturned that decision and determined that although there had been an overpayment it was not recoverable as it was satisfied that Mr ……..had not failed to disclose increases in his wife’s earnings.

While the appeal was waiting for disposal the Debt Recovery Centre had begun to recover the overpayment by direct deductions from Mr ……..’s ongoing award of Incapacity Benefit, despite our request, made on 00/00/00, not to do so until the appeal had finally been disposed of.

On contacting the Debt Recovery Centre on 00/00/00 both Mr …….. and ourselves were informed that although the deductions from his benefit would now stop the amount already deducted would not be repaid to him. We were provided with a copy of Departmental guidance on this matter to the effect that benefit can only be legally payable if authorized by a valid entitlement decision and the fact that the overpayment is later found to be non-recoverable does not provide the Secretary of State with a valid decision authorizing repayment to the claimant.

In our view this is based on a complete misunderstanding of the legal position. A valid entitlement decision is only required on a claim for benefit. This was done when benefit was first awarded. A subsequent superseding decision under section 10 of the Social Security Act 1998 based on a later change of circumstance does not invalidate the original awarding decision.

A further overpayment recovery decision under section 71 of the Social Security Administration Act 1992 does also not invalidate the original award decision. However, a subsequent decision of a tribunal renders the recovery decision of no legal effect and any recovery of benefit made under it is unlawful unless and until the tribunal’s decision is overturned by a social security commissioner or a court. 

To state that a new valid entitlement decision is required before the Secretary of State can refund the recovered overpayment is to confuse administration with adjudication. A decision of a tribunal that an overpayment is not recoverable is just that and the executive must implement it, and implement it in full. The executive is not free to modify it or disregard it. Executive administration is subject to legal adjudication and not the other way around. 

For the executive to blatantly disregard a decision of the judiciary is not only unlawful but also unconstitutional. It is unlawful in that a judicial body has ruled that a decision of the executive (the overpayment recovery decision) is of no legal effect. It is unconstitutional in that it places the executive above the judiciary in that the executive has placed itself above the law, by deciding that it can pick and choose which of the judiciary’s decisions to follow and which to ignore. This undermines the fundamental checks and balances at the heart of our constitution.

The refusal to implement in full the decision of the tribunal also deprives our client of the right to a fair hearing at common law and under article 6 of the Human Rights Act 1998. Imagine a situation where the full amount of an overpayment was recovered before a tribunal was able to sit and the Department had no intention of repaying the claimant. The tribunal would have had its judicial teeth removed in advance as no matter what the tribunal’s decision was it would not and could not assist the claimant. 

In these circumstances, although the claimant would have access to a hearing, the real outcome, as opposed to the judicial outcome, is only going to go one way so the hearing becomes an irrelevancy. This also constitutes a breach of natural justice as justice must not only be done but also seen to be done. The impartial reasonably minded observer, while not impugning the independence of the tribunal might view the entirety of the situation as farcical.

Finally to withhold the money may constitute a breach of article 1, protocol 1 of the Human Rights Act 1998, which states: - 

“Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other contributions or penalties”.

We submit that it is not in the public interest for the executive to be able to disregard a lawful decision of the judiciary to deprive a person of his property in this way. The machinery of justice already provides an appropriate remedy if the executive is dissatisfied with a decision of a tribunal and that is to apply for leave to appeal on a point of law to a social security commissioner. This it has chosen not to do. It, therefore, must not be allowed to go behind the back of the tribunal and render its decision of no effect. This attacks at the heart of our constitutional democracy.

We give notice, therefore, that unless the outstanding sum is repaid to our client within 14 days then he will have no option but to instigate proceedings against you in the County Court.

We thank you for your time in this matter and if you require any further information please do not hesitate to contact me".
