
CH/3244/2007

DECISION OF THE SOCIAL SECURITY COMMISSIONER

1.
The local authority’s appeal is allowed.  The decision of the Oxford tribunal held on 16 April 2007 (the tribunal) is erroneous in point of law and therefore I set its decision aside.  In accordance with paragraph 8(5)(a) Schedule 7, Child Support Pensions and Social Security Act 2000 I substitute my own decision, which is that the Local Authority’s decision that arrears of housing benefit should be paid directly to the landlord was correct.

2.
The claimant, who is respondent to the appeal made by the local authority, has requested an oral hearing of his appeal stating that he feels an oral hearing would be best.  I am satisfied that this matter can be properly determined without an oral hearing.  I note from the TAS1 form on the tribunal file that the claimant requested an oral hearing of his appeal.  He did not attend the oral tribunal hearing which was arranged, nor did he supply any evidence which as a matter of law would have justified the tribunal changing the local authority’s decision.  Nor has he presented such evidence in opposition to the authority’s appeal to the Commissioner.  In saying this, I draw a distinction between ‘evidence’ and unparticularised assertion.  The evidence before the tribunal did not entitle it to reach the decision it gave, and it should not have allowed his appeal.  There was no evidence before it which supported the conclusion it reached.

3.
The claimant moved to 27 Beech Close (the dwelling) on 12 December 2004 and seems to have left there in June 2006.  He disputed calculation of his housing benefit entitlement, and the local authority eventually decided that the claimant was entitled to a substantial additional sum by way of housing benefit.  Having made this decision, the local authority enquired of the landlord whether there were arrears of rent.  On 27 November 2006 the landlord’s agent replied saying that the claimant was in arrears in the sum of £5,400, and that no rent had been paid since  January 2006.  The local authority notified the claimant of its intention in these circumstances to pay arrears directly to the landlord.  The claimant promptly challenged this, saying that he had not paid the rent because he was in dispute with the landlord.  What the claimant told the local authority about his dispute with the landlord was (see page 18 which is part of a letter from the claimant dated 8 December 2006) that:


“… all rents due by us were paid up to the date of our departure or as we were given to understand by [the claimant’s solicitor] were treated so tacitly by the landlord who had left the property in unfit state and failed to repair it.  All rents due for the period from 17 December 2004 to 31 July 2005 were paid in full by cash from my bank account by a standing order until our lawyer asked us to withhold rent pending settlement of the outstanding repairs.  These were not made by 7 August 2006 … up to that point if he’d put things right we would have paid the rent.  Instead he did nothing except to wait for the end of the lease and tried to get us out without compensation.  Our claims for injury and damages against [the landlord] exceeded £15,000 at 7 August 2006, which is rather more than the alleged rent due from February 2006 but we have not pursued them in court as we wanted to let the matter rest for now.”

4.
On 17 January 2007 the local authority indicated that it had paid arrears of £1,153.02 to the landlord but undertook to reconsider its decision.  On 22 January 2007 the local authority wrote to the claimant to state that where rent arrears equal to eight weeks or more rent exists the council must pay housing benefit directly to the landlord unless it was in his overriding interest not to do so or the landlord was not a fit or proper person.  The local authority noted that the claimant admitted that he had stopped paying rent in July 2005, and also that the claimant was no longer taking legal action against the landlord.  This letter crossed with the letter dated 19 January which the claimant had sent to the local authority, indicating that he had reached an agreement with the landlord that he would not be liable for rent from February 2006 onwards.  The local authority noted in its letter dated 23 January 2007 (see page 29) that this had not previously been mentioned, and from his letter of 8 December 2006 it appears that the outstanding rent arrears were even greater than the local authority had originally believed.  The claimant was asked to provide evidence of the compromise said to have been reached with the landlord.

5.
The claimant provided a letter from a firm of solicitors which appears at pages 33 to 35 of the bundle and is dated 16 February 2007.  This makes it clear that there was no compromise or settlement.  It states:


“… although there were attempts to negotiate a settlement with [the landlord] which included, among other things, a proposal to offset the arrears of rent claimed against your claim for compensation no formal agreement was ever reached and, as you know, in the end [the landlord] took court proceedings to obtain possession … certainly it is true to say that there was a very real and live dispute as to whether or not you owed him any money and it was argued on your behalf that in fact he owed you money because of his breach of obligations as a landlord and the losses that you suffered as a result … in short, although it was not specifically agreed the fact that neither of you have pursued the other is an indication that you were both prepared to accept the status quo, albeit there may have been reasons why either of you, for the time being at least, decided not to pursue your claims.”

I note from this that no formal counterclaim was made.  The landlord appears to have been content simply to get the claimant out of the dwelling.  The landlord was granted a possession order, presumably based on the non-payment of rent.  There was no concession by the landlord that no rent was owed.

6.
When the appeal came before the tribunal, the local authority was represented by one of its officers, but the claimant did not attend.  It does not appear that the landlord had ever indicated an intention of appearing, and the tribunal, having waited for 15 minutes, began the hearing in the absence of the claimant.  The tribunal’s record of proceedings contains 13 lines of evidence.  Admittedly, the local authority’s submission to the tribunal was fairly full.  It set out the relevant law, and included copies of the evidence available to it.  The tribunal’s decision notice which follows is something of a surprise.  The tribunal, without seemingly having had any evidence as to why it should make such a finding, concluded that it was in the claimant’s overriding interest that arrears of housing benefit should have been paid to him, and not to the landlord.  The local authority requested a statement of reasons for this decision.  The statement notes that the arrears of benefit paid, for the period 17 December 2004 to 31 July 2005 were awarded in respect of a period when the claimant was paying the rent.  This is completely irrelevant, and presumably the tribunal realised this, otherwise it is unlikely to have continued, as it did, to consider the appeal under the provisions of regulation 95.  The tribunal accepted that the claimant was in arrears of an amount equivalent to eight weeks or more of the amount he was liable to pay to the landlord, and it also accepted the local authority’s argument that the landlord was a “fit and proper person” to whom to pay the arrears of Housing Benefit  This left as the only possible basis of its decision that it was in the claimant’s overriding interest not to make the direct payment to the landlord.  But this was a point on which the tribunal had no evidence at all.

7.
If a claimant chooses, as was the case here, to have housing benefit paid to him directly, there are only limited circumstances in which the local authority can pay the benefit to the landlord instead.  In cases falling under regulation 95 Housing Benefit Regulations 2006 (the Regulations) the local authority must make the payment to the landlord, and if it is a case falling under regulation 96 the local authority has discretion to make payment to a landlord.    Regulation  95, “circumstances in which payment is to be made to the landlord” provides:


“
(1)
Subject to paragraph (2) and paragraph 8(4) of Schedule A1 (treatment of claims for housing benefit by refugees), the payment of rent allowance shall be made to a landlord (and in this regulation the “landlord” includes a person to whom rent is payable by the person entitled to that allowance) –




(a)
where under regulations made under the Administration Act an amount of income support or jobseeker’s allowance payable to the claimant or his partner is being paid direct to the landlord; or 




(b)
where sub‑paragraph (a) does not apply and the person is in arrears of an amount equivalent to eight weeks or more of the amount he is liable to pay his landlord as rent, except where it is in the overriding interest of the claimant not to make direct payments to the landlord. 


(2)
Any payment of rent allowance made to a landlord pursuant to this regulation or to regulation 96 (circumstances in which a payment may be made to a landlord) shall be to discharge, in whole or in part, the liability of the claimant to pay rent to that landlord in respect of the dwelling concerned, except insofar as –




(a)
the claimant had no entitlement to the whole or part of that rent allowance so paid to his landlord; and 




(b)
the overpayment of rent allowance resulting was recovered in whole or in part from that landlord.  


(3)
Where the relevant authority is not satisfied that the landlord is a fit and proper person to be the recipient of a payment of rent allowance no such payment shall be made direct to him under paragraph(1).”

8.
Regulation 95(1)(a) had no application in this case.  The claimant was not in receipt of income support or jobseeker’s allowance, and in any event it refers only to those limited circumstances where a claimant has a deduction made from the benefit under the relevant schedules to reduce rent arrears.  Accordingly, the only relevant provision here is regulation 95(1)(b).  As the tribunal found, and I also find, there is no doubt that the claimant was in arrears of an amount equivalent to eight weeks or more rent.  There was no evidence whatsoever that the landlord was not a fit and proper person.  The tenant was withholding rent, but there is no evidence in these papers to suggest any relevant impropriety on the part of the landlord which would render him not “a fit and proper person to be the recipient of a payment of rent allowance”.  Other than referring to his dispute with the landlord, the claimant has not provided any evidence that the landlord is not a fit and proper person, and the information available to the local authority did not suggest that the landlord was not a fit and proper person.  Accordingly, this part of the claimant’s argument must be decisively dismissed.

9.
The tribunal made its decision on the basis that it was in the claimant’s overriding interest that payments should not be made direct to his landlord.  I observe, as did the local authority in its grounds of appeal, that to take advantage of an exception places the burden on the person seeking to take advantage of it.  Accordingly it was for the claimant to show that it was in his overriding interest for payment not to be made direct to the landlord.  The tribunal chairman noted in the statement of reasons for the tribunal’s decision that the commentary in the annotated Housing Benefit and Council Tax Benefit Legislation (Findlay et al) gives an example of a situation where it might be in the overriding interest of the claimant not to make direct payment.  The example given is where the claimant is withholding rent to try to get the landlord to carry out essential repairs.  But the claimant here has not presented any evidence of the “essential repairs”.  In such a situation I would expect at the very least a solicitor’s letter setting out the alleged essential repairs or other faults which in the claimant’s view justify withholding payment of not just some of the rent, but all of the rent for a substantial period.  Normally there would be a schedule of disrepair, perhaps a report, even on a fairly informal basis, by a builder or surveyor setting out details of an inspection so that the landlord has specific notice of the supposed shortcomings.  Here there is nothing other than the claimant’s unparticularised assertion of a dispute with his landlord.  The tribunal was in no position to make the finding it did.

10.
As I have set the tribunal’s decision aside, it is open to me to consider any further evidence the claimant has produced, even though that evidence was not produced to the tribunal.  The letter from the claimant’s solicitors makes it clear that there was no counterclaim by the claimant, or indeed any formal claim made by him against his landlord.  The claimant alleges that the property was damp and there were “mould and spores growing” in it, he refers to water damage and leaks, and unspecified “claims pending”.  He criticises the local authority Housing Benefit Department for not checking for itself whether the property was fit accommodation.  Local authorities do have certain powers in respect of disrepairs, but this is not a function of its benefits department.  The claimant asserts his solicitor advised him to withhold rent, but I note this assertion is not supported by any evidence from his solicitor.  The claimant refers to his dissatisfaction with the size of his electricity bills, which he attributes to the condition of the dwelling.  Whatever their size, they were no doubt his responsibility under the terms of the tenancy agreement.  He complains that the landlord did not fulfil an undertaking to replace carpets.  He feels the construction of an extension next door diminished his enjoyment of the dwelling, and feels his landlord should have compensated him for this.  None of this amounts to a justification for withholding payment of  rent.  The claimant has come nowhere close to showing that it is in his overriding interest that arrears of housing benefit should not be paid to his landlord.  He has an undischarged liability for rent, and on the facts there cannot be any offset – he did not make, let alone succeed, in a  counterclaim..  As the Commissioner notes in CH/1821/2006, at paragraph 16, regulation 95(1) does not confer a discretion on the local authority.  It imposes a duty to make a payment to the landlord unless, it is in the overriding interest of the claimant not to make direct payments.  The Commissioner notes that this involves issues of fact and always involves an exercise of judgment but that does not make the judgment a discretion.  It was for the claimant here to show that it was in his overriding interest not to make direct payment to the landlord, and he has not discharged this burden.

11. Although on the facts I have found that regulation 96 of the Regulations did not need to be considered, I note that if the local authority had decided that a payment should not be made to the landlord under regulation 95(1)(b), that would not have excluded it from making a payment under regulation 96(1)(c).  That enables the local authority to pay rent to a landlord where the claimant had ceased to reside in the dwelling in respect of which the housing benefit was payable, and there are outstanding payments of rent, as was the case here.  This regulation provides that any payment under this sub‑paragraph shall be limited to an amount equal to the amount of rent outstanding.  That is not a problem in this case as the amount of rent outstanding was much greater than the amount of arrears paid to the landlord.  Under this regulation even in those cases where the local authority is not satisfied that the landlord is a fit and proper person, it can still make such payments to the landlord where it is satisfied that it is in the best interests of the claimant and his family that such payments should be made. 

12. There is also the point on which the Legal Officer asked for submissions, namely the extent to which the point dealt with by Commissioner Jacobs at paragraph 15 of CH 3629/2006 is determinative of the matters for decision in this appeal:

“Payment direct to a landlord under regulations 95 and 96 is of a different quality from payment under any other provision, even from payment to a landlord as the tenant’s nominee under regulation 94(3).  If payment is made under either regulation 95 or 96, that ‘payment… shall be to discharge in whole or in part, the liability of the claimant to pay rent to that landlord in respect of the dwelling concerned’: regulations 95(2) and 96(4).  This is important in defining the issue I have to decide.  If payment is made first to to the landlord, a second payment of benefit cannot then be paid in respect of the same period to the claimant.  The reason is that there is no longer any rental liability for that amount in that period. (The same principle underlies regulation 96(2)(a).)  This is why I have defined the issue in terms of making a second payment to the landlord after payment has been made to the tenant.”

The fact that payment was made first in the claimant’s case to the landlord, not him, does not alter the proper analysis of the law as it applies in his appeal.  Accordingly, for this and the other reasons set out above, the tribunal’s decision was erroneous in point of law, and I restore the local authority’s decision.





(Signed on the Original)
Mrs A Ramsay









Deputy Commissioner 

                                                                                                 5 September 2008

5
CH/3244/2007


