Secretary of State for Work and Pensions

DWP Litigation Division

Caxton House

Tothill St

London

SW1H 9NA

3/10/2013

Dear Sir or Madam

Re: 

NINo: 
I am writing in connection with your failure to comply with your duties under the Equality Act 2010 (EQA) & the Human Rights Act 1998 (HRA) in April 2013 and on an ongoing basis.

The Facts
I suffer from a disability in accordance with S6(1) EQA, that disability is accepted as an “other status” for the purposes of article 14 of the European Convention on Human Rights (ECHR). I suffer agoraphobia; it has been noted to be “severe”. I have been known to mental health services since 2002 and have been hospitalised in 2006 due to this. That disability has long term adverse effects on my ability to carry out my normal day to day activities.

I will supply medical evidence which highlights the fact that as a result of my condition I struggle to attend appointments and have great difficulty organising my finances and affairs generally.

I live alone in a flat owned by Wolverhampton City Council.

I have been in receipt of Income Support due to my incapacity for work for a long time, certainly since before 2007 (when I first became known to the Welfare Rights Service) I cannot remember when I first claimed. I was advised to claim by my GP as at the time I was suffering auditory hallucinations secondary to severe anxiety.

I am due to be migrated from Income Support to Employment and Support Allowance. As part of that migration process I am required to undergo a Work Capability Assessment; pursuant to regulation 23 Employment & Support Allowance Regulations 2008 (the regulations) the Secretary of State may call me for a medical examination.  Due to my condition I often cannot attend appointments.
I was called for 6 appointments, I cannot recall the dates however at each occasion either I or my mother, E, contacted Jobcentre Plus to advise that, due to my agoraphobia I could not leave my flat. After 6 attempts; on or around 8th November 2012 Jobcentre Plus asserted, pursuant to regulation 23(2) of the regulations that I no longer had good cause for failing to attend the examinations and stopped my income Support.
Before stopping my Income Support officers of the Dept for Work and Pensions (DWP) visited my flat. I advised that I could not leave the property due to my agoraphobia. They advised me that it was important that I attend the last appointment despite my ill health.
My Housing Benefit was duly stopped and rent arrears started accruing.

In December my GP; concerned about my situation contacted Wolverhampton City Council Welfare Rights. My Welfare Rights Officer contacted DWP and enquired why, considering my clear inability to leave my flat, I could not be held to satisfy the Work Capability Assessment. That assessment, found at schedule 2 to the regulations, holds that if I cannot any specified place I should satisfy the assessment; it holds that if I cannot cope with social engagement due to overwhelming fear or anxiety and cannot go to a specified place with which I am familiar without accompaniment I should satisfy the assessment. Ms Gill enquired why, in the face of my failure to engage and my known history of mental health problems; I could not be held to satisfy the Work Capability Assessment. DWP refused to revise their decision to stop my benefit.
On 21st January 2013 I appealed against that decision. On 28th January I was advised that making a new claim for Employment & Support Allowance would require my attending a further medical examination which, at the time, I was incapable of attending.  On 29th January DWP agreed to revise the decision under appeal in my favour but insisted that I would need to attend a further examination. On 7th February My award of Income Support was put into payment again.
On 19th February the senior Welfare Rights Officer, Nigel Wheatley made a complaint to DWP regarding my, and other vulnerable clients’ treatment. He requested that meeting which used to happen where the needs of vulnerable people could be discussed were recommenced.
On 22nd February Mr Wheatley was advised over the telephone that they had no discretion in the matter and were compelled to let DWP Medical Services, for whom ATOS is the principle contractor, determine how to proceed. It was ATOS’s decision whether to approach a claimant’s GP; it was their discretion whether to arrange a home visit rather than call for an examination in the City Centre.

In early March ATOS contacted the Welfare Rights Service, refusing to arrange a home visit or contact my GP. On discovering this, my anxiety increased to the extent that I was unable to leave home. I asked my GP to write to ATOS requesting a home visit.

The appointment was arranged for 19th March. I could not attend, this led to a decision, on 12th April 2013 that I was no longer entitled to Employment & Support Allowance.

That decision was once again revised in my favour and Income Support reinstated last week; I was paid the arrears due on Thursday 26th September.

I had had no income  for a period of nearly 6 months, my mother  who is herself in receipt of means tested benefits helped where she could, giving me £25 a week and helping buy food and essentials. This has had an impact on my health.

Given the evidence of inflexibility in the assessment process and decision making process I have significant concerns that your obligations under both the EQA and HRA have been borne in mind.

I consider that pursuant to the Judgement in MM & DM vs Secretary of State for Work & Pensions (2013) I have been discriminated against.

I consider pursuant to the Judgement in R (on the application of RJM) (FC) (Appellant) v Secretary of State for Work and Pensions [2008] UKHL 63  that Income Support and Employment & Support Allowance are possessions for the purposes of the Article 1 of the First Protocol ECHR.

I consider that the failure to make reasonable adjustments is in breach of the Public Sector Equality Duty at S149 EQA; DWP are a “service provider” as defined at S29 (1) EQA; you are under a duty to ensure that the service provided does not subject me to detriment; you are under a duty to make reasonable adjustments.
The Claims
Reasonable Adjustments

I consider that you have failed to make reasonable adjustments (pursuant to S21 Employment & Support Allowance) as you have:
I consider that you have failed to make reasonable adjustments (pursuant to s. 21 EQA) as you have:
· Failed to take reasonable steps to amend the provision, criterion or practice of requiring prospective ESA claimants, with a history of mental health problems, to attend a work capability assessment despite the fact that this clearly put me, and will put other disabled people at a substantial disadvantage (s. 20(3) EQA);

· Failed to take reasonable steps to amend the provision, criterion or practice of stopping my benefits where, with my history of mental health problems I failed to attend a work capability assessment, despite the fact that this clearly put me, and will put other disabled people, at a substantial disadvantage (s. 20(3) EQA);
· Failed to take reasonable steps to amend the provision, criterion or practice of dealing with all new ESA claims using a generic procedure, where I had failed to attend a work capability assessment and had my benefits stopped, despite the fact that this clearly put me, and will put other disabled people, at a substantial disadvantage (s. 20(3) EQA).
In particular you might have:

· Assessed the evidence as a whole and exercised your discretion at regulation 23(1) not to require an assessment;

· Contacted my GP;

· Permitted, or indeed required, that the assessment be conducted at my home.

Indirect Discrimination
I consider that you have subjected me to indirect discrimination (pursuant to S19 EQA) as you have:

· Applied a provision, criterion or practice of stopping a Claimant’s benefits where a Claimant with a history of mental health problems fails to attend a work capability assessment despite the fact that this clearly put the Claimant, and will put other disabled people, at a substantial disadvantage when compared to those who do not share their protected characteristic;

· Applied a provision, criterion or practice requiring prospective ESA claimants, with a history of mental health problems, to attend a work capability assessment despite the fact that this clearly put the Claimant, and will put other disabled people, at a substantial disadvantage when compared to those who do not share their protected characteristic;

· Applied a provision, criterion or practice dealing with all new ESA claims using a generic procedure, where the Claimant has failed to attend a work capability assessment and had their benefits stopped, despite the fact that this clearly put the Claimant, and will put other disabled people, at a substantial disadvantage when compared to those who do not share their protected characteristic.
Further we consider that this indirect discrimination represents a prima facie breach of Article 14 of the Human Rights Act 1998 (‘HRA’), as our client’s rights under Article 1 ECHR have been engaged and infringed upon. Accordingly we assert that our client has suffered ‘Thlimmenos discrimination’.
Public Sector Equality Duty

I consider that you have breached the Public Sector equality Duty at S148 EQA. In particular coming to a decision to stop my benefit enforces a standard procedure; you have failed to have due regard to the need to advance equality of opportunity, in particular you have failed to take adequate steps to meet the needs of me as a person with a protected characteristic; those being different from the needs of people who do not share that characteristic. As a result of my disability I have significant problems managing the benefit system. You have failed to take into account the steps involved in meeting the needs of mentally disabled people that are different from the needs of people who are not mentally disabled including.

Documents:
In bringing a claim I will rely on:

· Letter from Nigel Wheatley, Senior Welfare Rights Officer to Cath Prince, Employment & Support Allowance migration team, dated 21st December 2012.

· Complaint from Nigel Wheatley to Pat Davies, Black Country District Manager, Jobcentre Plus District Office, dated 19th February 2013.
· Letter to Najma Gill from Dan Manville, Welfare Rights Officer, mental health teams, dated 21st January 2013.

· Letter to me, from Nigel Wheatley dated 6th November 2007.

· Referral letter from Dr R Bilas to Welfare Rights Dept dated 20th December 2012.

· Transcript of an email from Najma Gill to Nigel Wheatley dated  4th March 2013.
· Letter of support from Dan Manville, Welfare Rights Officer.

This is not an exhaustive list and merely represents the documents I can provide at this time.

I would be most grateful if you could provide me with the following.

· All documentation considered in relation to the decision to stop my benefit on 12th April.
· All documentation evidencing the process and procedures followed in respect of my ESA migration.

· Any Equality Impact Assessment (or similar) relating to the policies affecting me.

· Any other evidence you might consider relevant.

The Response
I enclose a copy of this letter for your insurer. Your failure to pass this letter to them could affect your cover and future conduct of this claim.
I seek the following remedies:

1. An apology

2. An urgent review of your procedures, especially relating to the perception within Jobcentre Plus that ATOS are the  defacto decision making body in all maters relating to the Work Capability Assessment.

3. Compensation 

I cannot advise on the likely compensation range until I have had advice; I am in the process of seeking the assistance of Stephenson’s Solicitors, 24 Lord St, Leigh, WN7 1AB.
I consider, should you wish to enter in Alternative Dispute resolution as the most appropriate forum, that that would be satisfactory but would request you agree to use a free provider such as Lawworks.

I look forward to hearing from you or your insurers with your proposals for settlement no later than 2nd November 2013.
Any response should be prepared with reference to paragraph 4 and Annexe A paragraph 4 of the Ministry of Justice Practice Direction on Pre-Action Protocol.

Please note that due to the short time frame I have issued a protective claim.

I must warn you that ignoring this letter may have implications in terms of your liability for costs.

I look forward to hearing from you.

Yours faithfully

