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1. We thank the Secretary of State for his response.  He states, at para’15, that “supervision is only required on the day when the person has the adverse event occur” and, at para’17, “the evidence indicates that regulation 7 of the PIP regulations fails to be satisfied as seizures were not occurring on over 50% of the days of the required period.  It therefore cannot be said that on, on over 50% of the days, the claimant is unable to safely undertake the activities that are required to prepare and cook a simple meal”. 
2. That cannot be right in this case.  The starting point must surely be the basis for the decision in Moran v Secretary of State for Social Services (1987) CA and that is the issue of predictability.  Yes, if the adverse event is predictable then one is left with no option but to count the number of days when that event in fact does occur.  However, if the adverse event is unpredictable then one has to watch out for its possible occurrence on every day no matter on how many days it does in fact occur.  One cannot afford to be asleep at the wheel as it were.
3. This goes to the nature of the meaning of supervision.  Of course, one has to be careful in plundering the Disability Living Allowance case law but it was a well-established principle elucidated in that jurisprudence that supervision is by nature precautionary or anticipatory and one may never actually have to intervene at all.  

4. In CPIP/2287/2015 Judge Hemingway elaborates on this.  She dismisses the remoteness of the risk approach established in Moran because the word “safely” has its own definition in the PIP regulations and from the published material it is possible, she says, to glean some insight into Parliament’s intention in the matter.  Instead she says the focus needs to be on the likelihood of the event occurring and not primarily on the degree of harm that might be likely to follow.  Thus arguments that an event can have such serious consequences that it only need happen once for tragedy to occur are, for the time being, unlikely to succeed.  However, where there is evidence that the adverse event occurs regularly enough then a claimant is more likely to satisfy a relevant descriptor.
5. In summary, where an adverse event is difficult or impossible to predict, in other words can happen anytime anywhere without warning, then it is surely a matter of good sense to say that if that event poses a risk to the safety of the claimant then the relevant descriptor is satisfied.  Of course one cannot leave the question of the likely degree of harm unexamined in determining whether supervision is reasonably required or not but where, as Judge Hemingway, at para’ 28, notes, the consequences of a seizure occurring while one “is handling chopping knives or hot pans” are potentially “most serious” then the need for supervision is easier to see.  So, on the facts of this case, if Ms ….. needs supervision while cooking or preparing a meal at all then she needs it on every day that she is called upon to do so.
6. Therefore we submit that there is sufficient evidence for the Upper Tribunal to remake the decision by awarding 4 points under descriptor 1(e) of schedule 1 of the PIP regulations.
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