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(Tribunal decision)
(Scottish case)

SUPPLEMENTARY BENEFIT

Review and backdating of claims.

Four appeals were heard together by a Tribunal of Commissioners involving
claims for supplementary benefit made on behalf of four mentally handicapped
persons. The appeals raised questions relating to the backdating of claims for
supplementary benefit, andto the review of awards, which were of application
to claimants unable to act forthemselves and uncertain matters of application
to claimants generally.

Held that:
1. even ifaclaim made on behalf ofaperson unable toacthas been made
by a person who has not been appointed by the Secretary of State, the deter-
mination issued on that claim can be treated as validly made under the
Supplementary Benefits Act and regulations. Such a determination does not
preclude the application of regulation 5(2) of the Supplementary Benefit
(Claims and Payments) Regulations 1981 so as to treat a subsequent claim
as if made before, on, or after the date of the previous determination (para-
graph 8);
2. aperson whothrough mental disablement is``unable toact'' within the
meaning of regulation 26(1) of the Claims and Payments Regulations will
be able to show “good cause” in respect of his personal failure or delay in
taking action which heis unable to take (paragraph 9);
3. by contrast with theposition after an appointee has been appointed to
act for the claimant, theresponsibility forany delayer failure toact by an
unappointed person should not be imputed to the claimant. R(SB) 17/83
approved (paragraph 9);



R(SB) 9/84

4. a person appointed to act for a claimant under the Social Security Acts
and Regulations, unless and until specifically appointed under the Supple-
mentary Benefits Act, is no different from any other unappointed person
for supplementary benefit purposes and any delay or failure to act by such
a person is not to be imputed to the claimant (paragraph 10);

5. it is not incumbent upon the supplementary benefit officer to investigate
the possibility of a retrospective award in all cases, but only in cases where
the claim specifically states that it is made in respect of an earlier period or
the question of backdating is raised by or on behrdf of the claimant before
the supplementary benefit officer determines the claim (paragraph 11);

6. if the question of backdating is raised for the first time before an appeal
tribunal, it should be remitted by the tribunal to the supplementary benefit
officer for him to determine (paragraph 12);

7. the question of backdating a claim made after 24 November 1980 for a
period before that date is to be determined in respect of that period in
accordance with regulation 5 of the Supplementary Benefit (Claims and
Payments) Regulations 1977. The test of’ ‘exceptional circumstances” in the
Claims and Payments Regulations 1977 is not the same as the test of ‘ ‘good
cause” in the Claims and Payments Regulations 1981 (paragraphs 15 and
16);

8. a request made after 24 November 1980 for the review of a decision made
before that date must by contrast be decided by reference to the regulations
in force at the time the review is requested or made. R(SB) 48/83 followed
(paragraph 15);

9. the limitation on review of past determinations imposed by regulation
4(2) of the Supplementary Benefit (Determination of Questions)
Regulations does not apply where the determination under review was a
determination refusing supplementary benefit (paragraph 19).

The appeals were allowed.

1. This appeal and three other appeals raising related supplementary
benefit issues were dealt with together by a Tribunal of Commissioners at
an oral hearing at which the claimant appellants in cases CSSB/ 10/83 and
CSSB/1 3/83 were represented by Mr. Q. Oliver, a Welfare Rights Officer
with Strathclyde Social Work Department and the claimant appellants in
cases CSSB/4/83 and CSSB/1 10/83 were represented by Mr. W. Irvine,
also a Welfare Rights Officer of Strathclyde Regional Council. The
claimant’s appointee in case CSSB/ 10/83 was also present in person. The
supplementary benefit officer was represented in each case by Mrs. G. M.
V. Leslie. The claimants’ representatives prepared and lodged a written
statement of their contentions in respect of all four appeals. This com-
mendable practice substantially shortened the hearing before us.

2. All four appeals arise out of claims for supplementary benefit made
on behalf of mentally handicapped persons unable to act for themselves and
all involve questions of entitlement to benefit for a past period. In two cases
a previous claim or claims for supplementary benefit made on behalf of the
handicapped person were refused, no appointment to act on behalf of the
claimant being then made. In all cases the appointment of a person to deal
with the claimants’ entitlement to supplementary benefit was only made
after the successful claim for supplementary benefit giving rise to the
present appeals. The cases raise issues of some general importance which
may be summarised as follows:—

(1) Where a claim for supplementary benefit is made in respect of a
past period what is the effect of the existence of an earlier
“unauthorised” claim which has been refused (a) upon the avail-
ability of back-dating of the new claim and (b) upon proof of
“good cause”, under the provisions of regulation 5(2) of the
Supplementary Benefit (Claims and Payments) Regulations 1980
and 1981?
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5. Regulation 26(1) of the current Claims and Payments Regulations
provides as folIows:—

‘‘26.—(1) In the case of any person by whom or on whose behalf a
claim has been made or to whom benefit is payable or who is alleged
to be entitled to benefit, if he is for the time being unable to act and
either—

(a) no receiver has been appointed by the Court of Protection with
power to claim or, as the case may be, to receive benefit on his
behalf; or

(b) in Scotland, his estate is not being administered by any curator,
factor or other person acting or appointed in terms of law,

the Secretary of State may, upon written application made to him by
a person over the age of 18, appoint that person to exercise on behalf
of the person who is unable to act, any right to which that person may
be entitled under the Act and to receive and deal on his behalf with any
sums payable to him.

(2) . . . .
(3) . ...”

6. It appears that in the case of a claim for supplementary benefit made
on behalf of a person who is said to be unable to act for himself or herself
an application for appointment is taken although an actual appointment is
only made if benefit is awarded or, in the case of a refusal, if a question
of appeal arises. A reluctance on the part of the Secretary of State to
complete the appointment procedure is understandable in cases where the
decision is adverse to the claimant and it is expected that there will be no
benefit to be administered. It is however necessary to consider the effect of
a decision refusing benefit made in such circumstances.

7. Section 1(1) of the Supplementary Benefits Act 1976 contains the
following provisions:—

‘‘ 1.—(1) Subject to the provisions of this Act, every person in Great
Britain of or over the age of 16 whose resources are insufficient to meet
his requirements shall be entitled to benefit. . .‘’

Section 2(1) of the Act contains the following provisions:—

‘ ‘2.—(1) Subject to sections 15 and 15A of this Act (appeals), the
question whether any person is entitled to supplementary benefit and
the amount of any such benefit and any other question relating to
supplementary benefit which arises under this Act. . . shall be deter-
mined by a benefit officer except so far as this Act or regulations
provide otherwise;”

Section 14 of the Act contains regulation-making powers for the carrying
into effect of Part I of the Supplementary Benefits Act. Subsection (2) of
section 14 contains the following provisions:—

“(2) Regulations may make provision—
(a) for requiring claims for supplementary benefit to be made in

such manner and within such time as may be specified in the
regulations;

(b) for enabling a person to be appointed to exercise, on behalf of
a cIaimant who may be or become unable to act in relation to his
claim, any power in relation to it which the claimant is entitled
to exercise;”

Regulation 3(1) of the current Claims and Payments Regulations provides
as follows: — -
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cases under the Social Security Act 1975 in circumstances such as those dealt
with in R(A) 2/81 and unreported decisions CSA/6/80 and CSA/1/81.
Those difficulties, which are closely related to the special provisions for
review in such cases, do not arise in the present appeals and although our
attention was drawn to them we do not propose to comment further upon
them. It would clearly follow from the views expressed by the
Commissioner in R(SB) 17/83, with which we agree, that responsibility
should not be imputed to a claimant for delay or failure to act by an
unappointed person who lodges on a claimant’s behalf a claim which is
refused.

10. An element of artificiality in the foregoing proposition is however
introduced where, as was the case in three of the appeals before us, the
“unappointed” person actually holds an appointment to act on behalf of
the claimant for the purposes of some other benefit. Statutory provision
exists not only in supplementary benefit cases but also in cases under other
Acts such as the Social Security Acts and the Child Benefit Act for the
appointment of a person to act on behalf of another person unable to act
by reason of mental or other incapacity. Although the application form
(BF56) is common to applications under all of the statutes concerned there
is no common appointment (or statutory provision for such) and separate
appointment is made by the Secretary of State as and when a question of
entitlement to any benefit under one or other of the relevant Acts is raised.
A person appointed to act in connection with a benefit under the provisions
of the Social Security Acts and Regulations is therefore not regarded by the
Secretary of State as holding an appointment to exercise any rights on
behalf of a claimant under the Supplementary Benefits Act. Such a person
is for supplementary benefit purposes therefore no different from any other
unappointed person until specifically appointed for the purpose and in our
opinion the proposition that liability is not to be imputed to the claimant
for delay by such a person remains applicable.

11. (2) Does the claim as presented require to be expressly made for a
prior period?

It was pointed out by the Commissioner in case CSB/150/82, paragraph 12,
(to be reported as R(SB) 56/83) that no specific provision is made in supple-
mentary benefit claim forms for a claimant to state the starting date of his
claim so as to make it clear if in any case a claim is intended to be retro-
spective as well as prospective. In paragraph 13 of that decision the
Commissioner appears to suggest that it will suffice for a claimant merely
to claim supplementary benefit and that the onus will then be upon the
supplementary benefit officer in investigating the claim to consider whether
a retrospective award may be appropriate. If that is the Commissioner’s
view we disagree with it. In our opinion it is necessary to give some content
to the words in regulation 5(2) of the Claims and Payments Regulations:
“Where a claim. . . is made in respect of a period earlier than the day on
which it is made,”. That requirement will obviously be satisfied if the claim
as presented specifically states that it is made in respect of an earlier period.
In our opinion however it will suffice to meet that requirement if in con-
nection with the investigation of a claim the issue of back-dating is raised
by or on behalf of the claimant before the supplementary benefit officer
makes his determination upon the claim. In the assessment of entitlement
to supplementary benefit upon a comparison of a claimant’s requirements
and resources the emphasis of the statutory provisions is in our opinion
upon the present and the future rather than the past. For this reason, as well
as the specific words of regulation 5(2) referred to above, we consider that
the investigation of a possible retrospective award cannot be regarded as
forming part of the enquiry incumbent in all cases upon a benefit officer
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15. Regulation 3 of the Supplementary Benefit (Transitional)
Regulations 1980 (the “Transitional Regulations”) which is headed:
“Determinations on or after 24th November 1980 in respect of periods
before that day” contains the following provisions:—

‘‘3.—(1) This regulation shall apply to any question relating to a
claimant’s entitlement to supplementary benefit in respect of a period
before 24 November 1980, including any claim for benefit pending on
that day, which falls to be determined on or after that day.

(2) Any such question which, if it had fallen to be determined before
24 November 1980, would have fallen to be determined by the
Commission, shall be determined by a benefit officer as if it had faJlen
to be determined before that day. ”

If the question of whether a claim made after 24 November 1980 falls to
be treated as if made on a day prior to that date is a “question relating to
a claimant’s entitlement to supplementary benefit” within the meaning of
regulation 3(1) such question would accordingly fail to be determined under
regulation 3(2) under the law applicable prior to that date. It is not
immediately apparent however that it is such a question. Section 1 of the
Supplementary Benefits Act 1976 confers an entitlement to supplementary
benefit and there is no provision analogous to section 79(1) of the Social
Security Act 1975 which excludes entitlement to benefit in the absence of
a claim. Nevertheless any theoretical entitlement to supplementary benefit
arising where a claimant’s requirements exceed his resources will not result
in the playability of any benefit without a claim having been made, and the
claimant will not be entitled to the payment of benefit for a past period
unless a claim can be treated as having been made on the first day of that
period. In these circumstances we consider that the question of treating a
claim made after 24 November 1960 as if made on a date prior thereto is
to be regarded as a question’ ‘relating to a claimant’s entitlement to supple-
mentary benefit” within the meaning of regulation 3(1) of the Transitional
Regulations so as to necessitate the application of the test contained in the
1977 Claims and Payments Regulations to the question of any back-dating
earlier than 24 November 1980. This must be distinguished from the
position arising in questions of review, arising after 24 November 1980, of
decisions made before 24 November 1980. As pointed out in paragraphs 11
to 14 of decision CSSB/149/82 (to be reported as R(SB) 48/83) in a
question of review arising after 24 November 1980 the regulations in force
at the relevant review date provide the measure of the review power avail-
able to the supplementary benefit officer and the provisions of regulation
4 of the Transitional Regulations dealing with reviews do not in this
instance direct resort to repealed review provisions previously operative.

16. We accept the submission made on behalf of the supplementary
benefit officer that the test of’ ‘exceptional circumstances” contained in the
1977 Claims and Payments Regulations is not the same as the test of’ ‘good
cause” contained in the current Claims and Payments Regulations. The
Commissioner in case CSB/1 50/82 did not in fact express the view that the
tests were the same and he recognised that there was a discretion involved
in the former test. We were informed on behalf of the supplementary
benefit officer that because of the wide element of discretion in the supple-
mentary benefits scheme prior to 24 November 1980 and the existence of
a wide power under section 3(1) of the Supplementary Benefits Act 1976 to
make exceptional needs payments, it was only in truly exceptional circum-
stances that a claim was ever treated as if made on a date prior to the date
upon which it was lodged. We see no reason to doubt that this was so and
consider that it will be relevant to have regard to the fact that it was in this
context that the discretionary power in exceptional circumstances to back-
date a claim was given.

894



-:SMOITO1



R(SB) 9/84

(b) there has been any relevant change of circumstances since the
determination was made.

(2) A determination shall not be revised on review under paragraph
(1) where the effect of the revision would be to increase the amount of
the supplementary benefit payable in respect of any past period—

(a) which falls more than 52 weeks before the date on which the
review was requested or was (or, but for this paragraph, would
have been) made; or

(b) which is subsequent to the period mentioned in subparagraph
(a)...

(i) . . . .

(ii) . . . .

(3) to(7) . ...”

19. In our opinion the Imitation upon review imposed by paragraph (2)
of regulation 4 in respect of the past periods referred to in sub-paragraphs
(a) and (b) applies to a review the effect of which would be to increase the
existing amount of supplementary benefit payable and does not apply where
the determination under review was a determination refusing supple-
mentary benefit. It was suggested on behalf of the supplementary benefit
officer that the words “to increase the amount” would cover a case in
which the determination under review had been that a “nil amount” was
payable. That is in our opinion a strained and untenable interpretation of
the words of paragraph (2). It is noteworthy that in regulation 31(1) of the
Sociai Security (Determination of Claims and Questions) Regulations 1975
provision is made regulating review where a decision “is revised so as to
make benefit payable, or to increase the rate of benefit”. Similar wording
is to be found in regulation 32(l). It must be assumed that the distinction
is deliberate and where it is intended to regulate the review of a decision
where its effect is to make benefit payable for the first time, such a case is
expressly dealt with. We cannot refrain from making one final observation.
Having regard to the nature and purpose of supplementary benefit as a
benefit of last resort we find it somewhat surprising and anomalous that
under the regulations considered in this decision the back-dating of awards
of supplementary benefit maybe achieved for an unlimited period, whereas
the right to past contributory benefits is in most cases lost after the lapse
of one year.

20. Itis our decision that all four appeals should be allowed and the cases
remitted for a fresh hearing, and we append the decision appropriate to this
particular appeal. It would in our view be advantageous to all concerned if
arrangements could be made to have all four remitted appeals dealt with by
one tribunal.

21. Decision
Our decision is that the decision of the supplementary benefit appeal
tribunal dated 31 March 1982 is erroneous in law and is set aside.

22. In this case the claimant is aged 19 and is mentally handicapped to
a degree rendering her unable to act. She lives with her mother who on 28
October 1981 claimed supplementary benefit on her behalf, with a request
that the claim be back-dated to the date of the claimant’s first entitlement,
which was claimed to be her sixteenth birthday on 11 March 1980. The
claimant’s mother was thereafter appointed to act on her behalf under the
provisions of - regulation 26 of the current Claims and Payments
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1977 Claims and Payments Regulations, all in accordance with the
principles set out in paragraphs 8 to 10 and 15 to 16 above.

26. The appeal of the claimant is upheld.

(Signed) I. O. Griffiths
Chief Commissioner

(Signed) Douglas Reith
Commissioner

(Signed) J. G. Mitchell
Commissioner
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