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‘ SUPPLEMENTARY BENEFIT

Conditions of entitlement—students.

The claimant wasattending apost-graduate course which was described by the
educational establishment as full-time. He was refused supplementary benefit in
accordance with regulation 2(1) of the Supplementary Benefit (Conditions of
Entitlement) Regulations 1981 onthegrounds that hewasattending acourseof
full-time advanced education. On appeal, by a majority decision, the tribunal
found the claimant to be a part-time student and entitled to supplementary bene-
fit. The supplementary benefit officer appealed to a“ Social Security
Commissioner.

Held that:
1. the tribunal had to decide whether the claimant fell within regulation
8(i)(a) of the Conditions of Entitlement Regulations, which in turn raises
two points:—

(i) whether theclaimant isa’’student” asdefined inregulation2(l)of
the Conditions of Entitlement Regulations, which can only be answered
by considering whether the course he was attending was “a full-time
course”, and
(ii) whether re~lation 6(a), (i)orfi) of thesaere~lations apphesto
him (paragraph 13);

2. thedecision of themajority of thetribund thatthe cltimantwas ``apti-
time student” indicates that they were addressing their minds to the wrong
question. The term “full-time” relates to the course not the student
(paragraph 14);

3. it is irrelevant to take account of a claimant’s reasons for attending a
course or of his readiness to abandon it in order to accept an offer of
employment. Such matters do not affect the nature of the course and in
particular whether itisfufl-time (paragraph 15);
4. thedecision R(SB)26/82 isdistinguished astheprinciples in that decision
are for determining the number of hours of “full-time education by
attendance at an establishment . . . . .“ for the purposes of section 6(3) of
the Supplementary Benefits Act 1976. They donotapply tothe meaningot
“attendinga courseo ffull-timee duration” inthedefinition ofa’’student”
in regulation 2(1) of the Conditions of Entitlement Regulations (paragraph
17);

5. whether a course is “a course of full-time education” is a question of
fact for determination by the supplementary benefit officer or tribunal.
Evidence from the educational establishment as to the nature of the course
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is not necessarily conclusive. However, such evidence ought to be accepted
as conclusive unless it is challenged by relevant evidence which at least raises
the possibility that it should be rejected (paragraph 18).

The appeal was allowed.

1. (a) For the reasons given below the decision of the Bristol Supple-
mentary Benefit Appeal Tribunal (’‘the tribunal”) dated 14 April
1982 is erroneous in raw and I set it aside; and

(b) as I am satisfied that it is expedient for me to give the decision that
the tribunal should have given, I further decide that the claimant
was not entitled to supplementary benefit on 27 February 1982
because he was a student (as defined in regulation 2(1) of the
Supplementary Benefit (Conditions of Entitlement) Regulations
1981) to whom regulation 8(l)(a) of the said regulations applied.

2. This is art appeal brought with my leave by the benefit officer from the
above-mentioned decision of the tribunal which was a majority decision
(the chairman dissenting) in effect allowing the claimant’s appeal from the
decision of the benefit officer issued on 4 March 1982 that the claimant was
not entitled to supplementary benefit.

3. I heard the appeal at an oral hearing requested by the benefit officer
who was represented by Miss L Shuker of the Solicitor’s Office of the
Department of Health and Social Security. The claimant did not attend the
hearing and was not represented.

4. At the relevant time the claimant, a single man then aged 23, was
attending a post graduate course in Marketing at Bristol Polytechnic. He
was not in receipt of a grant. On 25 November 1981 he registered as
unemployed and claimed supplementary benefit which was paid from
27 November 1981 to 26 February 1982. Payment then ceased because it
was decided on review that the earlier decision awarding benefit was wrong
in law and that he did not satisfy the qualifying criteria for entitlement to
supplementary benefit because he was “considered to be in full time
advanced education at Bristol Polytechnic”. Before I consider the decision
of the tribunal which allowed his appeal it will be convenient to set out the
relevant provisions of the Supplementary Benefits Act 1976 (as amended by
the Social Security Act 1980) and the regulations made thereunder.

5. At the date from which the benefit officer’s decision was effective
(27 February 1982) section 5 of the Act provided as folIows:—

‘‘5.—Except in prescribed cases the right of any person to a supple-
mentary allowance shall be subject to the condition that he is registered
for employment in such manner as may be prescribed and is available
for employment; and regulations may make provision as to—

(a) what is and is not to be treated as employment for the pur-
poses of this section; and

(b) the circumstances in which a person is or is not to be treated
for those purposes as available for employment. ”

6. At the above date the relevant regulations were the Supplementary
Benefit (Conditions of Entitlement) Regulations 1981 [S.1. 1981 No 15261
prior to their amendment by the Supplementary Benefit (Miscellaneous
Amendments). Regulations 1982 [S.1. 1982 No 9071. Regulation 7 of the
aforesaid regulations provided as follows:—
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11. The benefit officer appeals on the grounds that the tribunal:—
“ (a)

(b)

misinterpreted, alternatively misapplied the provisions of
regulation 2(1) and regulation 8(l)(a) of the Conditions of
Entitlement Regulations in so far as those regulations respectively
define the term ‘student’ and relate to the availability of the
student for employment;

took account of irrelevant information, namely the number of. . . . ..
hours per week for which the claimant attended a course or tull-
time education. ”

12. At the hearing Miss Shuker explained and expanded the above
grounds of appeal and also specifically invited me to consider, and
submitted that I should reject, the approach to a similar case which had
been adopted in the numbered but unreported Decision C.S.B. 15/82.

13. In the present case the first task which faced the tribunal was to
decide whether the claimant fell within regulation 8(l)(a). That regulation
raises two questions namely, whether a claimant is a student and if so,
whether regulation 6(a), (i) or (j) applies to him. It was therefore necessary
for the tribunal to consider whether the claimant was a “student” within
the definition in regulation 2(l). As there was nothing to indicate that the
claimant was receiving any education otherwise than by way of his post
graduate course the question arising under the definition was simply
whether he was attending a course of full-time education. That was a
question of fact for decision by the tribunal on the evidence. The evidence
from Bristol Polytechnic was that the course. being attended by the claimant
was a full-time course. The only other evidence relating to the course was
that given by the claimant. He agreed that the college definition of the
course was “full-time” and said that he attended 12 hours a week of
lectures and seminars which would fall to 8 hours the following term. He
also said that he was unemployed and was usefully employing his time and
that he was not a student.

14. Miss Shuker argued that the tribunal should have confined their
consideration to the question whether the course was full-time and erred in
failing to do so and with that I agree. The decision of the majority of the
tribunal that the claimant was “a part time student” indicates that they
were addressing their minds to the wrong question. The expression “part-
time student” is not used in the regulations and the words “full-time” relate
to the course and not the student. Moreover, the reason given by the
majority for their decision (see paragraph 10 above) is self-contradictory if
the word “student” is given the meaning ascribed to it by regulation 2(l). It
cannot be too strongly emphasized that it is essential to consider the precise
words of an Act or regulation and that confusion inevitably results when a
decision uses defined words otherwise than in the defined sense either alone
or qualified by other words.

15. It was also argued by Miss Shuker that the only evidence relevant to
the question whether the course was a full-time course was that from the
Bristol Polytechnic, that the tribunal should have accepted that evidence as
conclusive and that the only decision they could properly have reached was
that the claimant was a student. I certainly agree that the fact that the
claimant did not consider himself to be a student was quite irrelevant. Of
course, I can well understand that the claimant did not consider that the
word “student”, as used in common parlance, adequately described his
situation but the question the tribunal had to answer was whether he was a
“student” as defined in regulation 2(1) and that auestion had to be
answered by considering onlj whether th’e course he was attending was
full-time courie. It is also, in my view, irrelevant to take account of
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above, whether a course is within the scope of the expression is a question of
fact for determination by a benefit officer or tribunal in ihe light of the
evidence in the particular case. I agree with the statement in paragraph 12 of
Decision C.S.B. 15/82 to the effect that all the evidence has to be
considered and I accept that evidence from the educational establishment
concerned is not necessarily conclusive. However, in my judgment such
evidence, unless on its face inconclusive, ought to be accepted as conclusive
unless it is challenged by relevant evidence which at least raises the
possibilityy that it should be rejected. In the present case the only relevant
evidence that had to be considered was the claimant’s statement as to the
number of hours of his attendance at lectures and seminars and I do not
consider that, having regard to the matters of common knowledge referred
to in paragraph 17 above, that evidence was alone enough to raise any
doubt about the acceptability of the evidence from Bristol Polytechnic. I
therefore consider that the tribunal should have decided that the claimant
was a student and that, as there was nothing to indicate that regulation 6(a),
(i) or (j) applied to him, he was caught by regulation 8(l)(a) and was not to
be treated as available for employment. Accordingly they should have gone
on to decide that by force of section 5 of the Act he was not entitled to
supplementary benefit.

19. As I have decided that the decision of the tribunal was erroneous in
law I must set it aside. However, by virtue of rule 10(8) of the
Supplementary Benefit and Family Income Supplements (Appeals) Rules
1980, as amended by rule 6(2) of the Supplementary Benefit and Family
Income Supplements (Appeals) Amendment Rules 1982, if I am satisfied
that it is expedient in the circumstances to do so, I am at liberty to give the
decision that the tribunal should have given. I am satisfied that it is
expedient for me to do so.

20. For the foregoing reasons I allow the appeal and my decision is as set
forth in paragraph 1 above.

(Signed) J.N.B. Penny
Commissioner
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