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SUPPLEMENTARY BENEFIT

Resources: vafue of a life interest iu trust property held on “protective trusts”.

The claimant was a beneficiary under her mother’s Will to apecuniary Iegacy
and a half share of a Residuary Trust Fund. The Will directed that the Trustees
hold the income arising from investments upon protective trusts for the
claimant’s benefit during her fifetime and that the trustees had an absolute
discretion to pay afl or part of the capital to the claimant. The trust fund
comprises investments valued at H2,000and the right torecover H8,0001ent by
the trustees to the claimant. The supplementary benefit officer disallowed
benefit on the ground that the claimant’s capital resources exceeded the then
limit of E2,500. Onapped, thetribunal upheld thedecision onthe ground that
the claimant’s interest in the trust fund fell to be derdt with under regulation 4(6)
of the Supplementary Benefit (Resources) Regulations 1981. The claimant
appealed to a Social Security Commissioner.

Held that:
1. actual resources, valued under regulation 5 of the Resources Regu-
lations, should reconsidered before notional resources under re@lation 4,
as held by a Tribunal of Commissioners in R(SB) 45/83 (paragraph 5);
2. the claimant’s life interest held on “protective trusts” terminates
immediately she attempts to dispose of it and an immediate dkcretionary
trust arises asto the income. Itisthus unsaleable andhasno market vafuein
terms of regulation 5(a) of the Resources Regulations (paragraph 5);
3. thecltimant's prospects of being awarded income pawents under such
discretionary trusts are afso unsalable (paragraph 5);
4. apossible interest inthecapital ofatmst fund efistsin that the absolute
gift of a life interest would take effect if afl protective trusts engrafted onto
it failed. However, in this case, the trusts were unlikely to fail, there being
two children now living, so there was a neglkjble market value to the
absolute interest of the claimant (paragraph 6);
5. asdebtor tothetrust fund, theclaimant could assign herinterest but the
existence of the debt would be reflected in the vahre of her share (paragraph
6);
6. asane~lgible value isattached tothecItimant's actual interest under the
Will, the tribunal will have to determine what vafue, if any, is to be attached
to the claimant’s notional interest by virtue of regtdation 4(6) and (8) of the
Resources Regulations, applying the principles laid down in R(SB) 25/83
(paragraph 7).

The appeal was aflowed.

1. My decision is that the decision of the supplementary benefit appeal
tribunal dated 21 January 1983 was erroneous in point of law and the
decision is set aside. The matter must be referred back to another tribunal.
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2. The claimant’s application for a supplementary allowance was refused
by the benefit officer on 10 June 1982 on the ground that her capital
resources (actual or notional) exceeded the then limit of .f2,500 laid down in
regulation 7 of the Supplementary Benefit (Resources) Regulations 1981
[S.1. 1981 No. 15271 as amended (the Resources Regulations). The real
point at issue was the value, if any, to be put on the claimant’s interests
under the Will of her mother, who died on 27 April 1981. The benefit
officer took the view that as the capital of the relevant trust fund (excluding
a loan of H 8,000 that has been made to her out of the trust fund to enable
her to purchase her home) was over f12,000, her resources must be treated
as being of that value. The decision was confirmed on appeal by the appeal
tribumd and the claimant now appeals to the Commissioner.

3. The claimant’s mother gave to her daughter, the claimant, a pecuniary
legacy by clause 4(b) of her Will and a half share of her “Residuary Trust
Fund” by clause 6 of her Will. Clause 8 of the Will provides so far as I need
quote it, as follows:—

“(a) PROVIDED FURTHER that the legacy given to my said
daughter [the claimant] by Clause 4(b) hereof and the share of my
Residuary Trust Fund given to her by Clause 6 hereof shall not in
case my said daughter shall survive me vest in her absolutely but
shall be retained by my Trustees and invested in their names in
any of the investments hereby authorised and my Trustees shall
hold the income arising from such investments upon protective
trusts for the benefit of my said daughter during her life And
after her death shall hold the capital and income of the said
investments upon trust for all her children living at her death and
the children then living of any of her children who are then
dead . . . . . . . . . .

(b) Notwithstanding anything contained in sub-clause (a) of this
clause my Trustees may if they in their uncontrolled discretion
think fit at any time and from time to time raise and pay to my
said daughter [the claimant] any part or parts of the whole of the
capital of the said investments and my Trustees shall incur no
liablity whatsoever by exercising their discretion as aforesaid. ”

4. I understand that it was by the exercise of the power last mentioned
that the Trustees lent to the claimant f18,000 for the purchase of her present
home, but that they have indicated that they are not prepared to exercise the
power any further. The relevant trust fund comprises investments valued at
over f12,000 and the right to recover the fl 8,000 lent to the claimant (on
what terms I know not) as aforesaid. It was by reason of the existence of
this power that the appeal tribunal confirmed the decision of the benefit
officer. They expressed their reasons as follows:—

“It appeared to the Tribunal that the facts of this case had to be dealt
with under Regulation 4(6) of the Resources Regulations and that it
was mandatory to take into account the Trust Fund as a resource not-
withstanding the wording of paragraph 7.28 of the [Supplementary
Benefits] Handbook, which implied that there was some discretion
upon the Tribunal. ”

On the same day as that decision was given a Tribunal of Commissioners in
Decision R(SB) 25/83 gave a decision on how regulations 4(6) and (8) of the
Resources Regulations should be operated and (as the benefit officer now
concerned submits) it is clear that the appeal tribunal’s approach to the
regulation was erroneous and that their decision must be set aside. The
matter must be referred to another tribunal.

5. It is necessary that I endeavour to give some guidance to the new
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right of the other person to set-off the amount will be reflected in the
market value of the debt owed to the claimant. This does not conflict with
the rule that in general unsecured debts are not deductible (see Decision
R(SB) 2/83).

7. In view of the above it is virtually certain that only a negligible value
will be attached to the claimant’s actual interests under her mother’s Will.
The tribunal will thus have to consider what value is to be attached to her
notional interests by virtue of regulation 4(6) and (8) of the Resources
Regulations. On this matter I cannot do much more than refer the tribunal
to the full consideration of this question that was given by the Tribunal of
Commissioners in a similar case in Decision R(SB) 25/83 especially sub-
paragraphs (1) to (8) of paragraph 24. I draw attention also to the point
made by the Tribunal of Commissioners that the trust referred to in
regulation 4(6) and (8) is the whole of the trust and not just clause 8(b) of
the Will, and to the more general approach to the problem advocated in
paragraph 18 of the Decision.

8. The appeal is allowed.

(Signed) J. G. Monroe
Commissioner
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