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SUPPLEMENTARY BENEFIT

single payment—when a need is to be adjudged satisfied where the items are
available on loan.

The claimant made a claim for various items of furniture and household equip-
ment. The supplementary benefit officer refused a payment and, on appeal,
submitted that regulations 3 and 6 of the Supplementary Benefit (Single E’ay-
ments) Regulations 1980 were not satisfied. The tribunal awarded a single
payment in respect of some iterns but refused to make an award for other items,
on the ground that the claimant had those items available to her on loan. The
claimant appealed to a Social Security Commissioner.

Held that:

1. the extent to which there was a pressing need for the items in question
was smatter of fact. More important, and equally a matter of fact, was the
length of time for which the borrowed items were likely to be available
(paragraph 9);

2. if borrowed items are available on anindefinite basis then the need has
been extinguished. If, however, theavailabifity cannot berelied upon other-
wise than as a short term emergency expedient, then the need has not been
satisfied (paragraph 9);

3. all the evidence must reconsidered, and in the light thereof it must be
decided as a fact whether as at the date of claim the need had been satisfied
or whether it wasstill subsisting (paragraph 9);

4. the reported decision R(SB) 10/82 was distinguished as deafhrg with a
transitory situation (paragraph 8).

The appeal was allowed.
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claimant’s pregnancy, the learned Commissioner observed (at paragraph
14) as follows:

“The suggestion that a borrowed overcoat does not meet ‘need’ in
terms of regulation 3(2)(a) of the Single Payments Regulations is
unsupported by any authority . . . . . .Under paragraph (a), it is stipu-
lated that a singIe payment shall only be made where ‘there is a need for
the item in question’. That need must be an exceptional need in circum-
stances to which Parts II to Part VIII of the regulations apply: see regu-
lation 3(l). Where a member of the assessment unit (in the present case,
the wife of the claimant) needs new or replacement clothing and that
need has arisen because of pregnancy, the combined effect of regu-
lation 3(1) and (2) and regulation 27(l)(a)(i) is that such a payment
shall be made. It is for the tribunal, in a case under appeal to them, to
decide whether there is such a need. . . . it was entirely open to the
tribunal to decide (as they did) that since the claimant had the use of a
borrowed overcoat she did not have a need for new or replacement
clothing on account of pregnancy. There may be cases where a
borrowed item does not satisfy a need. But where the situation giving
rise to the need is pregnancy, which is obviously a temporary con-
dition, a borrowed item may welI be capable of satisfying the
temporary need. It is for the tribunal to decide, on the particular facts
before them, whether the express prohibition of a single payment
where there is no need for the item in question which is contained in
regulation 3(2)(a) of the Single Payments Regulations is applicable in
the case under appeal. In doing so, they should bear in mind that the
clothing was borrowed and any terms of the borrowing or other facts
before them”.

8. However, the above case was dealing with a transitory state. The
position was considered more generally in unreported Decision C.S.B. 13/82
where at paragraph 9 the learned Commissioner observed as follows:

‘‘Mr Birch submitted that borrowing to meet a need is a legitimate
method of providing for the ‘need’ and that in itself extinguishes the
need. I do not accept that wide interpretation of borrowing in relation
to ‘need’ in regulation 3(2) or the generalisation that borrowing
satisfies a need in relation to clothing and footwear. In my opinion, it is
a question of fact in the circumstances of each case rather than an issue
of law. Borrowing a pair of shoes is a temporary expedient to overcome
a need for shoes. Can it seriously be contended that the son should
have returned to school bare-footed? There is an inevitable lapse af
time before a ‘need’ is met due to the procedure for claiming, waiting
for an award to be made and receipt by a claimant of the money in
order to purchase an item. In my judgment, borrowing an item. . . . . .
for an immediate need does not extinguish a need or amount to a
person being in possession of the item or having available a suitable
alternative item. ”

9. In the present case, what the claimant has borrowed does not consist
of clothing. However, the extent to which there was a pressing need for the
items in question is a matter of fact. More important, and equally a matter
of fact, is the length of time for which the borrowed items were Iikely to be
available to the claimant. Was the relevant period a matter of days, months
or years? These are issues which fell within the exclusive province of the
benefit officer in the first instance, and, on appeal, of the tribunal. They are
matters of fact, and not of law. I consider that if the tribunal took the view
that borrowed items were available to the claimant on an indefinite basis
then the need had been extinguished, so that there was no entitlement under
the relevant regulations. If, however, they concluded on the facts that the
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availability was such that it should not be relied upon otherwise than as a
short-term emergency expedient, then in those circumstances the. need had
not been satisfied. The tribunal had to consider all the evidence, and in the
light thereof decide as a fact whether as at the date of claim the need had
been satisfied or whether it was still subsisting. It is only when this matter
had been resolved that they could make or, as the case may be, refuse an
award.

10. In the event, the tribunal refused a single payment in respect of the
items borrowed, but have not explained why it is that they considered in
accordance with the principles set out above the need had been satisfied. In
my judgment, the claimant has been left in the dark, and accordingly the
decision must be set aside for failure to meet fully the requirements of rule
7(2)(b) of the Supplementary Benefit and Family Income Supplements
(Appeals) Rules 1980 (S.1. 1980 No. 1605). There can be no question of my
giving the decision which the tribunaI should have given, in that there are
questions of fact which have yet to be resolved, and these fall within the
exclusive province of the tribunal. Accordingly, I must send the matter back
to the tribunal and I direct that the tribunal be differently constituted.

11. I allow this appeal.

(Signed) D. G. Rice
Commissioner
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