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tion to consider an appeal from the first tribunal’s decision on the ground
that the claimant did not attend the hearing, as that is of course a ground
for setting aside the first tribunal’s decision under the 1975 Regulations (see
regulation 3(l)(b)) and had been adjudicated on by the second tribunal. The
benefit officer now concerned asks for the Commissioner’s guidance on this
point. In my judgment the jurisdiction of a Commissioner to set aside a
tribunal’s decision on the ground of a breach of the rules of natural justice
where there is a denial to a party of the right to be heard (see below) is
additional to the jurisdiction conferred on the body or person which gave
the decision, under the 1975 Regulations. A refusal by that person or body
to set aside a decision in no way binds the Commissioner nor precludes him
from considering an appeal on the point.

4. Regulation 4(4) of the 1975 Regulations provides:
“4(4) Nothing in these regulations shall be construed as derogating

from any power to. . . set aside decisions which is exercisable
apart from these regulations”.

The Commissioners have always had the power to set aside decisions of
tribunals where an error of law is shown by a breach of the rules of naturaJ
justice. That jurisdiction is unaffected by the 1975 Regulations. Under
those Regulations the body or person that gave the decision can set the
decision aside “in a case where it appears just to set the decision aside”
(regulation 3(l)) but the Commissioner’s jurisdiction to set aside on the
ground of breach of natural justice depends on a denial to a party of the
right to be heard ( “audi alteram partem “), a fundamental rule of natural
justice.

5. Consequently I hold that I have jurisdiction to consider the claimant’s
appeal against the decision of the first tribunal. As a result of a direction by
me evidence has now been brought as to the circumstances in which the
claimant came not to attend the first tribunal’s hearing on 7 December
1981. The claimant was sent notification of the hearing on 23 November
1981 on form LT212 in which the claimant was requested to indicate
whether or not he would be coming to the hearing. The claimant signed
form LT212 on 1 December 1981 (received by the tribunal clerk on
4 December 1981) and indicated that he would be coming to the hearing.

6. There is no indication in the record (on form LT235) of the tribumd’s
proceedings on 7 December 1981 of whether the tribunal’s attention was
drawn to the fact that the claimant had stated that he wished to be present at
the hearing. All that the record shows is that the claimant was not present
and the tribunal proceeded with the hearing. As to the tribunal’s decision to
go ahead with the hearing I must assume, in the absence of any evidence to
the contrary, that this was done consciously, i.e. that the chairman and
members of the tribunal were aware that the claimant had said that he
wished to be present. If there was any evidence that the tribunal was
unaware of the claimant’s desire to be present, then I might have had to set
the tribunal’s decision aside but there is no such evidence. Tribunals should
of course always ascertain, in cases where the claimant does not appear and
is not represented, whether the claimant has stated that he wishes to be
present. I must therefore assume that the tribunal exercised the power
conferred upon it by rule 5(3) of the above cited Appeals Rules, namely
that, “If any interested person fails to appear either in person or by rep-
resentative at the hearing the tribunal may proceed to consider and
determine the case notwithstanding his absence” (rule 5(3) as in force at
that time—the words “proceed to consider and determine the case” have
now been replaced by S. I. 1982 No 40 as from 15 February 1982 by the
words “proceed with the case”. )
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If an appeal were to lie, specific provision to that effect would have
been necessary in the regulations. Regulation 4(3) was inserted w
abundante cautela to make plain that no such provision was to be
implied”.

I accept that submission of the benefit officer as being entirely correct in
law and consequently the claimant’s appeal to me (if such it was) against the
decision of the tribunal dated 27 January 1982 not to set aside the decision
of the tribunal of 7 December 1981 cannot be the subject of appeal to the
Commissioner.

11. In my direction of 6 October 1982, I also raised the question of
whether a decision by a tribunal not to set aside an earlier tribunal’s
decision could itself be the subject of an application for setting aside. The
benefit officer now concerned has made submissions on the point but, on
reflection, I consider that I ought not to express an opinion on this matter,
as it does not arise for determination in this appeal and is hypothetical. I
therefore leave the point open.

(Signed) M. J. Goodman
Commissioner
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